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Targeted Killing in the Context of Hostilities
— Interaction between Human Rights Law and International Humanitarian Law
Revisited —
Yutaka Arai (Senior Lecturer, University of Kent at Canterbury/Brussels)

A state-sponsored, targeted killing is a lethal attack against a person, who is a
“non-combatant” but considered to pose a serious threat to a targeting state. This
controversial pattern may be envisaged in four circumstances: (i) law enforcement
scenarios governed by international human rights law (IHRL); (ii) “calm” occupied
territories where issues of security are governed by the laws of occupation under
international humanitarian law (IHL) and IHRL; (iii) “volatile” occupied territories
where eruptions of fighting may amount to either non-international armed conflict
(NIAC) or international armed conflict (IAC); and (iv) extraterritorial circumstances
regulated by the rules of either IAC or NIAC concerning conduct of hostilities. What is
particularly controversial is the extent to which IHRL can be deemed to influence the
interpretation of the IHL rules on conduct of hostilities in the latter two scenarios.

The elements of proportionality elaborated in the case-law of IHRL are of marked
importance to assessing the legality of lethal force in occupied territories. Yet, can they
be considered appropriate to assessing cost-benefit, anticipatory impacts of attacks in
full-blown, armed conflicts? To what degree, is the “percolation” of human rights law to
affect the presumption that the IHRL-based right to life in scenarios of armed conflict is
subject to the IHL rules on conduct of hostilities as lex specialis? This is also closely
related to the Tatbestand of the concept of direct participation in hostilities. Any
doctrinal endeavour to “transplant” IHRL-based requirements of proportionality during
conduct of hostilities will overcome the unsavoury assumption that IHL-based
proportionality is measured by reference to the relative weight of military advantage and
of speculative, “collateral damage” on civilian lives and property.

The paper, which uses discourse on targeted killing as a useful point of departure, will
focus on some of the salient questions relating to the capacity of the notion of
proportionality developed in the IHRL to enhance effectiveness of the right to life of
individual persons in situations of armed conflict.



Non-Use of Force According to the UN Charter: Are There Any Recent Changes ?

Olivier Corten (Professor, Université libre de Bruxelles)

Some authors, notably in recent years, have claimed that the non-use of force in
international law is undergoing an important metamorphosis as a result, in particular,
of the requirements of the 'war against terror'. More specifically, some authors consider
that the systematic prohibition laid down in the Charter of the United Nations (1945)
should be made more flexible in the current context of international relations, allowing
room for the development of new concepts such as humanitarian intervention,
pre-emptive war and self-defence against non-State actors. Nevertheless, a careful
study of recent texts and State practice suggests that the Charter system still continues
to be based on a true 'jus contra bellum' having definitively renounced its 'jus ad bellum'

periods. This general statement will be illustrated by three different examples.

Firstly, ‘humanitarian intervention’ by a State or a group of States without a clear
authorization provided by the Security Council still remains prohibited. During the
‘Kosovo War’ (1999), only a small number of States referred to this controversial concept,
which met with great reluctance on behalf of the international community of States as a
whole. This reluctance was confirmed by several declarations of States (G77, NAM,...)
during the 2000’s. The adoption of the ‘responsibility to protect’ concept in 2005 did not
change the current state of international law: a specific authorization of the Security
Council is still required for a State to intervene in another State on humanitarian

grounds.

Secondly, ‘Pre-emptive war’ has been strongly condemned in recent years. In its 2005
report, the UN Secretary General rejected this concept, considering that pre-emptive
self-defence was strictly limited to the very particular case of an imminent threat.
However, even this rather moderate position was not accepted by the majority of States
during the debates which lead to the adoption of the 60/1 General Assembly Resolution.
These States condemned preventive or pre-emptive war in general, leaving no loopholes
for any kind of exception. Accordingly, resolution 60/1 offers no basis for a broad
interpretation of Article 51 of the UN Charter, which still requires an actual (and not

potential) ‘armed attack’ for the right of self-defence to be triggered.

Thirdly, non-use of force in ‘international relations’ according to the UN Charter

remains applicable only between States, not between States and non-State actors. The



ICJ asserted this very clearly in the Wall Advisory opinion (2004). In the same vein, in
the Armed Activities (DRC-Uganda) Case (2005), the ICJ affirmed that self-defence
according to Article 51 requires a previous armed attack by a State. Nevertheless, it
must be pointed out that the existence of such an armed attack can be established in the
case of ‘the sending by or on behalf of a State of armed bands, groups, irregular or
mercenaries, which carry out acts of armed force against another State [...] or its
substantial involvement therein’ (Article 3g) of the GA Resolution 3314 (XXIX)

(Definition of aggression)).

Finally, it can be concluded that ‘the relevant provisions of the Charter are sufficient to address
the full range of threats to international peace and security’(2005 World Summit Outcome,
A/RES/60/1, 24 October 2005 , at par. 79).
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