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Double Standards in International Law

Introduction: Ubigitous allegations of ‘double standards’
Allegations that Western states in particular apply double standards in their practice of
international law are constantly being raised,
when speakers compare the situations in Ukraine and in Gaza and in Iran, and compare Putin
with Netanyahu and Trump.?

These accusations are levelled in particular by voices from the Global South.

“Empathy for Ukraine, Apathy for Gaza”, writes Chelsea Ngoc Minh Nguyen, a former staff
member of the UN Development Programme in Indonesia and a social anthropologist at the
University of Cambridge.?

She continues, | quote: “The vastly different responses to the two wars reveal the hypocrisy at
the heart of global statecraft”.

Accusations of double standards are not new.

As early as 2006, the official rationale for the establishment of the UN Human Rights Council
was set out in

GA Res. 60/251, “Human Rights Council”, of 3 April 2006

Preamble: “Recognising also the importance of ensuring universality, objectivity and non-
selectivity in the consideration of human rights issues, and the elimination of double standards
and politicisation”

China and Russia in particular, which often present themselves as the voice of the Global South,
criticise the West’s alleged double standards, for example in the areas of human rights and
counter-terrorism. The joint Russian-Chinese statement dated 23 March 2021: “It is necessary
to reject the politicisation of the issue of human rights protection, the practice of using human

! For example, the UN Ambassador of the Democratic Republic of Congo in the UN General Assembly: “[W]e
deplore the politics of the double standards of the powerful of this world when it comes to Africa. ... We
support Ukraine. We want to see the war ended, but we would like to see the international community take
similar action against other situations in the world where countries are being invaded and occupied.’
Georges Nzongola-Ntalaja, General Assembly official records, 11th emergency special
session: 13th plenary meeting, 12 Oct. 2022, UN Doc. A/ES-11/PV.13, p. 24, For example, the
UN Ambassador of the Democratic Republic of Congo in the UN General Assembly in the context of the
war in Ukraine: “[W]e deplore the politics of the double standards of the powerful of this world when it
comes to Africa. ... We support Ukraine. We want to see the war ended, but we would like to see the
international community take similar action against other situations in the world where countries are being
invaded and occupied.” Georges Nzongola-Ntalaja, General Assembly official records, 11th emergency
special session: 13th plenary meeting, 12 Oct. 2022, UN Doc. A/ES-11/PV.13, p. 24, available at
<https://digitallibrary.un.org/record/4000524?In=en> (emphasis added).
Georges Nzongola-Ntalaja, General Assembly official records, 11th emergency
special session: 13th plenary meeting, 12 Oct. 2022, UN Doc. A/ES-11/PV.13, p. 24,
https://digitallibrary.un.org/record/4000524?In=en
available at <https://digitallibrary.un.org/record/4000524?In=en> (emphasis added).

2 Chelsea Ngoc Minh Nguyen, “Gaza, Ukraine, and the Moral Bankruptcy of the ‘Rules-Based Order’”, Rosa
Luxemburg Foundation, May 2024.
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rights as a pretext for interference in the internal affairs of other states, and the application of
double standards.”3

So the accusation of double standards are old. However, they have become more frequent in
contemporary diplomacy and in the political debate, and this has something to do with the
current polarisation and the shift of powers and values in international relations.

I. Concepts, Constellations, Questions

1. “No Double standards” and similar maxims

Numerous maxims express something similar to the prohibition on applying double standards,
in German often “Doppelmoral’** (double moral™),

or in French, measuring with two yardsticks: “deux poids, deux mesures”.>

It is said that one should not ‘speak with a forked tongue’,

or that one should not act ‘selectively’.

The US should not claim any exceptions (‘exceptionalism”) for itself.

“Practise what you preach” conveys a similar message.

“Hypocrisy” in law and legal institutions is also a frequent reproach.®

In international judicial and arbitral proceedings, such as before the 1CJ, before investment
tribunals’ and before international criminal tribunals,® the respondent or accused sometimes
raises the “tu quoque” defense, pointing out that the other side has also violated the law, and
therefore has “dirty hands”.

The legal status ( e g as a general principle of law) of this defensive argument is controversial.
International courts and tribunals have for in most cases not accepted this “defense”.

The underlying idea of rejecting the dirty hands-objection is expressed in German constitutional
law the legal maxim: “There is no equality in wrongdoing”.

Another buzzword is ‘whataboutism’, which refers to the misuse of the phrase ‘what about’ to
highlight previous violations of the law committed by others in order to downplay one’s own
misdeeds.

3 Joint Statement by the Foreign Ministers of China and Russia on Certain Aspects of Global Governance in
Modern Conditions, 23 March 2021; Letter dated 31 March 2021 from the Permanent Representatives of China
and the Russian Federation to the United Nations addressed to the Secretary-General, UN Doc. A/75/840-
S/2021/324.

4 Kai Ambos, Doppelmoral: Der Westen und die Ukraine (Frankfurt am Main: Westend 2022).

5 Perry Anderson, « De Grotius aux Nations unies, aux origines du « deux poids, deux mesures » ; Le droit
international du plus fort”, Le Monde Diplomatique (1 Februar 2024), 22-23.

® Robert Knox, “Imperialism, Hypocrisy and the Politics of International Law”, TWAIL Rev. 3 (2022), 25-67. On
“legal” and “institutional” hypocrisy, mostly with examples from US-American law: Ekow N. Yankah,
“Legal Hypocrisy”, Ratio Juris 32 (2019), 2-20.

" PCA, Yukos Universal Ltd (Isle of Man) v The Russian Federation, PCA Case No AA227, 18 Juli 2014, paras
1358-1363. In scholarship Patrick Dumberry, “The Clean Hands Doctrine as a General Principle of
International Law”, Journal of World Investment & Trade 21 (2020), p. 489.

8 ICTY (trial chamber), Prosecutor v Kupreski¢ et al, 1T-95-16-T, judgment of 14 Jan 2000, paras 515-520. In
scholarship Sienho Yee, “The Tu Quoque Argument as a Defence to International Crimes, Prosecution or
Punishment”, CJIL 87 (2004), 123; Katarina Borrelli, ,,Between Show-trials and Utopia. A Study of the tu
quoque defence®, LJIL (2019), 315-331.

% “Keine Gleichheit im Unrecht”. See Philipp Reimer, ,,Keine Gleichheit im Unrecht: Dogmatische Rekonstruktion
eines Verfassungssprichworts*, Rechtswissenschaft * (2017), 1-24.

10 The argumentative strategy of “whataboutism” has received intense analysis in philosophie and epistemology,
see e g Scott Aikin and John Casey, “What about Whataboutism?”, Social Epistemology (2024). For an
application of those insights to international law: Eliav Lieblich, “Whataboutism in international law”,
Harvard Journal of International Law 65 (2023), 343-386. From a political science perspective: Wilfrid
M. Chow and Dov H. Levin, “The Diplomacy of Whataboutism and US Foreign Policy Attitudes”,
International Organization 78 (2024), p. 103.
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Whataboutism was when Putin in 2014 pointed out that the West bombed Kosovo into
independence in 1999, or that the US invaded Iraq in 2003 in breach of international law.!
Neither in ethics nor in law, the legal breach of the US can “justify” the Russian annexation of
Crimea in 2014 and invasion in Ukraine in 2022. However, whataboutism does succeed in
deflecting attention from the Russian breaches.

Finally, I would like to mention the Golden Rule as a universal ethical precept: ‘Do not do unto
others what you would not have them do unto you’.*?

We can conclude that virtually all cultures around the world know basic principles of fairness
that have something to do with a comparison of situations and and with equal or unequal
treatment.

The question is whether and how this basic and universal notion of fairness is reflected in
international law, and whether international law contains rules against double standards.*

2. Focus on selective, uneven application of international law

The current accusations of double standards arise in very diverse constellations which renders
the entire debate quite confusing.

I suggest to look at the legal process in three stages or phases,

The making of law which in international law takes the form of the conclusion of treaties and
the development of customary law; then the application of international law by national and
international authorities and courts; and, as the final stage in the normative cycle, enforcement
in the event of breaches of international law.

I submit that the actual core of the double standards debate concerns phases two and three, the
phases of law application and enforcement. | will focus on these phases, and not on the first
phase of law-making.

I here include verbal criticism and condemnation. Because we have so little tough sanctions in
response to violations of international law, critique and condmnation is important as a kind of
‘reputational sanction’.

The focus of my talk thus is:

Double standards when a legal rule or principle is applied and enforced (sanctioned, and if only
verbally) in a different way for similar situations without adequate justification.*

My three questions are :

1. How to separate credible and wellfounded accusations of double standards from mere self-
serving rhetoric? How to distinguish a true case of double standards from the mere perception
and assertion?

2. Does international law actually prohibit double standards applied by states or by international
organisations? Or are double standards an inevitable by-product of a weakly legalised,
decentralised, and highly politicised and power-dependent international order ?

3. What does even the mere perception of double standards do to international law?

1 *ref, also in *Lane.

12 *Hist Worterbuch der Philosophie.

13 Most comprehensively: David Hughes, Patryk . Labuda, Harshad Pathak (eds), Double Standards and
International Law: Theory, Practice and Perceptions (forthcoming 2027). See already David Hughes and
Patryk I. Labuda, International Law and Double Standards: A Symposium (17 February 2025), available at
<https://www.afronomicslaw.org/index.php/symposia>.

14 Working definition by *Labuda in Hughes /Labuda (note *). Because of the real-life diversity of all situations,
the comparison (the assessment of “equality”) depends on the value-loades choice of parameters (some are
deemed relevant, others not). Such value judgment then can lead to an explanation or justification of the
different treatment of two situations.



https://www.afronomicslaw.org/index.php/symposia

(c) anne peters. draft for the conference of the Japanese society of international law. Not for
citation

Question 1: How to identify double standards?

As | said at the beginning, double standards are the unjustified treatment of two similar
situations without justification.

Because two situations are never identical, the assessment whether they are similar or even
“equal” or not must be based on a value judgment about the relevance of the differences and
similarities.

For example, a recent sociological paper deplored double standards of Western states which
criminalise female genital mutilation (FMG) and criticise (mostly within international forums
such as the UN Universal Peridic review) states such as India that tolerate this practice.'

The paper compares FGM this to transgender- and other operation of sexual organs in western
states and deplores that these operations are allowed.®

Is this really an instance of double standards? | would say no, because these two situations can
and should be distinguished, especially due to the difference of informed consent given by an
adult.

It is precisely the task of legal professionals to identify these legally relevant differences using
the technique of ‘distinguishing’. However, all these processes — the assessment of
comparability and ‘distinguishing’ — depend on matters of judgement and cannot be carried out
with mathematical precision.

The big problem is the scarcity of international institutions that are mandated to authoritatively
establish facts and legally relevant elements of different situations.

Therefore, we often have the situation that one side alleges double standards and the other side
rejects this reproach and the antagonist claims stand unresolved.

In that sense, the perception of double standards is an inevitable byproduct of the imperfectly
institutionalised international order.

I1. International Law as a Quasi-Private Law among Sovereign States
does not Prohibit Double Standards

Question 2:

But even where a dispassionate legal examination with proper distinctions leads to a finding of
double standards, it is not clear that international law would prohibit this.

From the 19" century perspective of international law as quasi-private law among sovereign
states, the application of double standards among states are lawful.

This perspective which is currently enjoying a renaissance, emphasises the decentralised and
horizontal structural characteristics of the international legal order.

It is an order of sovereign, equal states, conceived in terms analogous to private law — ‘private

law writ large’, as Thomas Holland described it in 1898.17

15 Deccan Herald: ,Criminalise female genital mutilation, India told at UNHRC review", 2022.
https://www.deccanherald.com/amp/story/india%2Fcriminalise-female-genital-mutilation-india-told-at-
unhcr-review-1162695.html deccanherald. Australia in the UPR: Australian Government, DFAT:
,,Statement by Australia — UPR Working Group, 34th Session, Universal Periodic Review of The Gambia",
05.11.2019. https://www.dfat.gov.au/sites/default/files/34th-session-upr-gambia.docx dfat

16 Fuambai Sia Nyoku Ahmadu et al. “Harms of the campaign against female genital mutilation”, Journal of Med
Ethics 2025;0, 1-8. doi:10.1136/jme-2025-110961.

7 Thomas Holland, *Studies in International Law* (Oxford: Clarendon, 1898), 152.
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https://www.deccanherald.com/amp/story/india%2Fcriminalise-female-genital-mutilation-india-told-at-unhcr-review-1162695.html
https://www.dfat.gov.au/sites/default/files/34th-session-upr-gambia.docx
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1. Implications for law-making

The characterisation of international law as private law writ large seems a correct description
of when we look at phase 1 of the legal process — law-making.

The international rules are not created top-down and in a centralised manner by means of
legislation, but rather in a decentralised manner through a network of treaties negotiated
amongst these formally equal states.

And because state sovereignty grants states autonomy, they may also behave in an arbitrary
way, and treat other states at whim, and discriminate against the one or the other.

Georg Schwarzenberger, writing in the 1970s, expressed this as follows: “In the absence of
bilateral and multilateral treaty obligations to the contrary, international law does not ordain
economic equality between States nor their subjects. Economic sovereignty reigns supreme. It
is for each subject of international law to decide for itself whether, and, if so, in which form, it
decides to grant equal treatment to other States and their subjects or give privileged treatment
to some and discriminate against others.”®

More technically speaking, the consequence of this sovereignty to discrimrinate is that
,»[a]lthough the grant of most-favoured-nation treatment is frequent in commercial treaties,
there is no evidence that it has developed into a rule of customary international law. Hence it is
widely held that only treaties are the foundation of most-favoured-nation treatment.“°
Furthermore, the rights and obligations arising from one treaty have no legal effect whatsoever
on non-parties to that treaty (pacta tertiis nec nocent nec prosunt), as is also set out in Article
34 of the Vienna Convention on the Law of Treaties.

The massive imbalance in bargaining power also leads, both historically and in the present day,
to the conclusion of so-called ‘unequal treaties’. Japan has a painful history of ‘unequal
treaties’, beginning with the treaty of Kanawaga of 1854 that the Meiji government overcame
by introducing comprehensive law reform.

Today, ‘unequal treaties’ are no legally recognised category.?® Even grossly unequal treaties
are legally valid. A treaty is only rendered invalid in the event of military coercion to conclude
it (Art. 52 VWK). A treaty such as the unequal ‘mineral treaty’ between Ukraine and the USA#
is therefore legally valid under international law. It has not been “procured by ” military force
of the US. Any US-American refusal to provide additional military aid to Ukraine should the
Ukraine not agree to the treaty, can not be qualified as military coercion, because such aid is
voluntary, withholding it is no coercion.?

2. Implications for the enforcement of international law

The structural model of a decentralised order amongst equals, without a monopoly on the use
of force, further implies that states are not obliged to impose sanctions on other states. They are
free to criticise other states as they see fit, or not to do so.

They may take selective action against violators using ‘sticks’ or selectively withhold benefits
— that is, withhold the “carrots’.

18 Georg Schwarzenberger, Equality and Discrimination in International Economic Law, The Yearbook of World
Affairs 1971, 163 (163) (emphasis added).

19 Report of the International Law Commission on the Work of Its Thirtieth Session, Art. 7, UN Doc. A/33/10,
11(2) (1978), S. 25: Angi Wang, The Interpretation and Application of the Most-Favored-Nation Clause in
Investment Arbitration (Brill 2022), 29.

20 Anne Peters, “Unequal Treaties”, in: Anne Peters and Riidiger Wolfrum (eds), The Max Planck Encyclopedia
of Public International Law (Oxford: Oxford University Press 2018)

21 Greg Shaffer and Sergio Puig, ‘The U.S.-Ukraine Strategic Minerals Partnership in the Wake of Russia’s War
of Aggression’, American Journal of International Law 119 (2025), 700-711.

22 *gJIL talk. asli or peters/fox/Kriener.
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For example, Germany makes its (development) aid and trade relations with Syria subject to
conditions that it does not impose on Saudi Arabia or Turkey, as these are states with which
Germany wishes to forge closer ties for geostrategic reasons.

Or, to give an example of ‘carrots’: the EU has included an animal welfare clause in trade
agreements with Central and Eastern European countries (e.g. Ukraine, Moldova), but not in
trade agreements with China.?

To conclude, in a private-law writ large model of international law, double standards are not
prohibited.

I11. ,,Double standards“ by international bodies: The example of
allegations against the ICC

The situation is different where an international institution exists.
“Double standards” applied by international organisations raise different questions than double
standards (real or alleged) by states.

The most relevant example is the International Criminal Court.
It is currently facing massive accusations of double standards and selectivity.?*

The ICC takes great care to escape this reproach which strikes at the core of its mission.

For example, when appliying for the arrest warrants in the situation of the State of Palestine, of
20 May 2024, the Office of the prosecutor, Statement of the prosecutor Karim Khan, stated:
“Let us today be clear on one core issue: if we do not demonstrate our willingness to apply
the law equally, if it is seen as being applied selectively, we will be creating the conditions
for its collapse. In doing so, we will be loosening the remaining bonds that hold us together,
the stabilising connections between all communities and individuals, the safety net to which all
victims look in times of suffering. This is the true risk we face in this moment. Now, more than
ever, we must collectively demonstrate that international humanitarian law, the foundational
baseline for human conduct during conflict, applies to all individuals and applies equally
across the situations addressed by my Office and the Court. This is how we will prove,
tangibly, that the lives of all human beings have equal value.”?

However, it remains the case that nationals of non-States Parties (the USA, China, Russia,
Israel) often cannot be prosecuted (except for acts committed on the territory of a State Party
— i.e. to some extent Ukraine and Palestine — but even on that territory, these nationals, for
example Putin, can not be prosecuted for acts of aggression) due to the ICC’s lack of jurisdiction
for this crime in this constellation.

The tied hands of the Court are not even a matter of legislative design, as with the unequal
treaties, but are predominantly (except in the case of the crime of aggression) a consequence of
the nature of the Rome Statute as a treaty (and a manifestation of the decentralised structure of
international law):

States are not bound unless they have consented to and ratified it.

23 *ref.

24 Wolfang Kaleck, “Double Standards in International Criminal Justice: A Long Road Ahead Towards Universal
Justice”, Forum for International Crminial Law and Humanitarian law Policy Brief Series No 37, 2015, 1-
4; Patryk I. Labuda, “Beyond Rhetoric: Interrogating the Eurocentric Critique of International Criminal
Law’s Selectivity in the Wake of the 2022 Ukraine invasion”, Leiden Journal of International Law 36
(2023), 1095-1116.

% https://www.icc-cpi.int/news/statement-icc-prosecutor-karim-aa-khan-kc-applications-arrest-warrants-
situation-state. Emphasis added.



https://www.icc-cpi.int/news/statement-icc-prosecutor-karim-aa-khan-kc-applications-arrest-warrants-situation-state
https://www.icc-cpi.int/news/statement-icc-prosecutor-karim-aa-khan-kc-applications-arrest-warrants-situation-state

(c) anne peters. draft for the conference of the Japanese society of international law. Not for
citation

The ICC, which, as an international organisation, is subject to the principle of speciality (its
competences are defined and limited by the founding treaty, the Rome statute (compétence d’
attribution) and therefore has only limited judicial penal jurisdiction (Articles 13-15 of the
Rome Satute).

Some “selectivity” of the ICC is therefore built into its legal nature.

Precisely because the International Criminal Court (ICC) has no enforcement powers of its own,
it is not — unlike national criminal justice systems — subject to the principle of legality or the
principle of ex officio prosecution.

Rather, the principle of discretion applies at the ICC:

States may refer situations to the Court, and the Prosecutor may, but is not obliged to,
investigate where there are sufficient grounds.?

However, the discretion of all units within the Court in terms of decision-making and case
selection is highly structured.

Numerous secondary rules issued by the ICC make its selection process very transparent — more
so than is the case with national law enforcement agencies.?’

Finally, the Court as a whole is expressly bound by the human rights prohibition on
discrimination.?

But despite this sophisticated legal framework, the accusation that the international criminal
justice machinery is a ‘structural’ system of justice favouring the victors — the powerful
states in their perpetual war against the weak — sticks.?®

I have tried to show that the accusation against the ICC is technically speaking not warranted.
But why then does it stick so much?

Because the International Criminal Court has come to be seen as the crown of “liberal hubris”.
It embodies the claim to maximum international public authority (an international ius puniendi
which, in the view of some, is an ‘original’ international mandate,® given to the Court by
humanity itself who is offended by the gravest crimes that shock human conscience.®!

% Art. 13-15 and 53 of the Rome Statute.

27 Rule 9 RPE (Rules of Procedure and Evidence of ICC); Regulations of the office of the prosecutor; Prosecutorial
Strategy; Selection of cases within situations. In scholarship: Andreas Patett, Selektivitdt im
Volkerstrafrecht (Baden-Baden: Nomos 2024); Morten Bergsmo (ed.), Criteria for Prioritizing and
Selecting Core International Crimes Cases (Brussels: Torkel Opsahl Academic EPublisher, 3d ed, 2024);
James A. Goldston, “International Crimes and Double Standards: New Wine in Many Bottles”, Journal of
International Criminal Justice 22 (2024), 241-262.

28 And see for the ICTY: Appeals chamber, Mucic et al, IT-96-21-A, 20 Februar 2001, para. 604: “The Prosecutor,
in exercising her discretion under the Statute in the investigation and indictment of accused before the
Tribunal, is subject to the principle of equality before the law and to this requirement of non-
discrimination.“ Some defendants have tried to argue that they shold not be prosecuted until all other
possible pepetrators are being prosecuted as well, but this argument was not accepted: ICTY (Appeals
Chamber), Prosecutor v. Zejnil DELALIC, Zdravko MUCIC (aka “PAVO”), Hazim DELIC and Esad
LANDZO (aka “ZENGA”) (“CELEBICI Case”), Case-Nr.: 1T-96-21-A, judgment of 20 February 2001,
para. 618.

2 The “promise” given by the Robert H Jackson, Chief of Counsel for the United States, has so far not been
delivered. Official Court Transcript, 21 November 1945 M&A (in Stanford University Libraries — The
Taube Archive of the International Military Tribunal (IMT) at Nuremberg, 1945-46), 103: ,,We must never
forget that the record on which we judge these defendants today is the record on which history will judge
us tomorrow.“ p. 176: ,,And let me make clear that while this law is first applied against German aggressors,
the law includes, and if it is to serve a useful purpose it must condemn aggression by any other nations,
including those which sit here now in judgment.© (emphasis added).

30 *Kress.

8L *preamble ICC.
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The exercise of the ius puniendi is normally at the core of state prerogatives, because it
performs the historic first task of the state to guarantee order and safety, and can lead to prison
or even death sentrence.

Therefore, the exercise of such power by an international institution is at the same time a
maximum encroachment on state sovereignty.

And this is why it is so contested, as the controversy about the head of state immunity — which
manifests the state’s sovereignty — Shows.

To conclude: The double standard rhetoric against the Internaitonal Crimininal court seems to
be more about sovereignty than about equality.

IV. What does the perception of double standards do to international law
?

Question 3:

This observation on the International Criminal Court brings us to the deeper layer of the
allegations of double standards.

Not only do the states not want to be criticised selectively.

They would prefer not to be criticised at all.

Behind the ubiquitous accusation of ‘double standards’ on the part of the West lies the demand
for an “evenhanded” non-application and non-enforcement of international law.

This reflects a lack of acceptance of international law. This law is viewed as an instrument for
securing the hegemony of the West/North.*?

Put differently, - and this is very important - the debate on “double standards” is a proxy debate
on the the legitimacy and value of international law as a whole.®

This must be taken seriously.

Therefore it is not enough to successfully refute the accusation of ‘double standards’ as factually
and legally incorrect — even if such refuation would be doctrinally convincing.®*

It is also not enough to unveil an accusation of double standards as opportunistic and strategic
(namely as a mere diversionary tactic to deflect attention from the accuser’s own failings), even
if this is often true.®®

The reason why these responses, however correct they may often be, are not enough is that such
formal and legalist refuations fail to address the underlying issue.

They do not not address the latent unease regarding the current international legal order.

And it does not tackle the root causes of the perceptions of illegitimacy of the application of
international law.

%2 This becomes apparent in many writing e g Ma Yuhan, “The EU needs to acknowledge the end of Global South
compliance with a Europe-centred world”, Global Times, 17 February 2024. *Ero.*Stiglitz.

33 Sophie Eisentraut, “Standard Deviation: Views on Western Double Standards and the Value of International
Rules”, Munich Security Brief, September 2024, Minchen.

3 An example of such an attempt is the speech of President Obama after Putin’s explanation on his seizure of
crime: ,,(...) In defending its actions, Russian leaders have further claimed Kosovo as a precedent, an
example, they say, of the West interfering in the affairs of a smaller country, just as they’re doing now. But
NATO only intervened after the people of Kosovo were systematically brutalized and killed for years. And
Kosovo only left Serbia after a referendum was organized not outside the boundaries of international law,
but in careful cooperation with the United Nations and with Kosovo’s neighbors. None of that even came
close to happening in Crimea.“ President Obama spoke in Brussels today; he’s there for meetings with
European Union and NATO allies ((Brussels, 26 March 2014). Transcript of his remarks, courtesy of the
Federal News Service. *link*.

% e g Maxime Audine, ‘Down with neocolonialism!” Strategic narrative resurgence and foreign policy preferences

in wartime Russia, European Journal of International Security (2026), 11, 438-459.
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At the same time, and this is actually a positive effect of the accusations:

The invocation of (real or alleged) double standards also carries a latent message that is
welcome:

States which deplore double standards — at least implicitly — ask for

- less political discretion.

- for an even-handed application of the law.

- and for equal treatment of states.

V. Honouring quests for legitimacy and consistency

This opens up — and this may seem paradoxical to some — the path to a more realistic, pragmatic
and sustainable response to the accusation of double standards.

This response must take seriously the two latent quests that the accusation of double standard
implies: the perception of illegitimacy and the implicit demand for equal treatment.

The accused western states should honour it, as a matter of political prudence, as a matter of
ethical principle, and as a matter of positive international law as it stands.

First, political prudence demands that states should avoid the appearance of measuring others
with two different yardsticks, because this makes them loose credibility.

Second, it is a universal principle of fairness, expressed in the various cultures of the world, to
treat “like” cases alike.

Third, positive international law as it stands can be dynamically interpreted as embodying an
expectation that states should treat others in a consistent and non-arbitrary way.

I will in the following only examine this legal expectation.

1. Legal bases

(1) Equality of states

The call for consistency can be derived from a forward-looking interpretation of the principle
of the equality of states (Art. 2(1) of the UN Charter).3

This principle confers a status of “equality in law” (,,égalité de droit) but not an equality of
rights (,,égalité des droits“).®” Treaty obligations need not be identical or symmetrical, and the
principle does not demand a general (gapless), schematic or identical enforcement of the law
by states.

But the principle of the equality of states can be understood as a requirement to treat other
states ‘as equals’. The underlying normative consideration is — and here | follow Ulrich Preuss
— that the more states are mutually dependent on one another (global problems; supply chains),
the greater the practical imperative for cooperation. This makes legal mechanisms to

3 Various other dimensions of this principle are less relevant for the issue of double standards. It, inter alia,
guarantees states an equal legal status under customary law. It also implies that every state has an equal
right to vote when it comes to consenting to a treaty.

37 Alfred von Verdross, ‘Régles générales du droit international de la paix’, Recueil des Cours 30 (1929), 271-518
(415): “L’égalité n'est pas non plus un droit fondamental. Les Etats souverains sont bien égaux si on entend
par la leur coordination qui est une conséquence de leur soumission égale au droit des gens. En ce sens on
peut donc dire que les Etats sont égaux devant le droit des gens. Mais & cette égalité de droit ne
correspond nullement une égalité des droits. Pourtant on peut constater une tendance universelle du droit
des gens militant en faveur du principe de I'égalité de traitement, principe qui, en l'absence d'une
disposition contraire, doit par conséquent étre considéré comme une régle subsidiaire.”
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compensate for substantive power imbalances all the more necessary. The requirement to treat
states ‘as equals’ is one such compensatory measure.*

Treatment ‘as equals’ does not require identical treatment of other states, but rather the
application of international law and its enforcement free from arbitrariness.

(2) Non-recognition and cooperation to bring violation to an end

The second legal basis for a possible expectation to treat other states consistently and without
arbitrariness can be found in the law of state responsibility.

When one state commits a serious breaches of a peremptory rule of international law, such as,
for example, Russia’s violation of the prohibition on the use of force, a triple obligation arises
for all other states: They may not recognise the situation resulting form the breach, they may
not render aid or assistant to the violator, and they must cooperate to bring to an end the
situation.

The exact responses required by this rule may vary according to the type of breach and context.
It does not demand a schematically identical response to all situations and by all states. The
forms and degree of “cooperation” may vary.

However, because the requirements are triggered by each and every serious breach of a
peremptory norm, it follows that this triple-set of obligations does not explicitly, but implicitly,
contain the obligation to react consistently to all violations of ius cogens.

(3) Silence as (prohibited) recognition

An additional legal consideration which bolsters the idea that states are expected to respond
consistently and in a non-arbitrary way to violations of IL by other sates is that, depending on
the specific circumstances, silence must be interpreted as consent or as acquiescence.*
Shutting up might therefore amount to a weak form of political even if not legal complicity and
as a prohibited recognition of breaches of international law.

We might see the emergence of an expectation to protest consistently against such breaches.
The principle of consistency seeks to strike a middle-ground between an unfeasible and
unwarranted obligation to condemn everyone and everything across the board and the complete
political whimsicalness to sanction some and not others, depending on the power constellation
and strategic considerations.

2. Parameters for a consistent and non-arbitrary application and enforcement of
international law

How could parameters for a consistent and non-arbitrary application and enforcement of
international law look like?

First of all, it is not adequate to apply the full-fledged human rights non-discrimination test to
inter-state relations.

States are not like humans. The historical analogy drawn from natural persons to states® is
deeply flawed for at least two reasons:

First, in a liberal (international) legal order, states are (unlike natural persons) not an end in
themselves; they therefore have no ‘fundamental rights’ and do not possess any ‘fundamental’
right to equality or non-discrimination.

8 *Ulrich K Preuss ‘Equality of States—Its Meaning in a Constitutionalized Global Order’ (2008) 9 Chicago
Journal of International Law 17-49, at *.

39 Paulina Starski, “Silence within the Process of Normative Change and Evolution of the Prohibition on the Use
of Force: Normative Volatility and Legislative Eesponsibility”, Journal on the Use of Force and
International Law 4 (2017), 14-65. Danae Azaria, “State Silence as Acceptance: A Presumption and an
Exception”, British Yearbook of International Law * (2024), 1-*.

40 *++*Grégoire; Vattel; Gentili.
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Second, equal treatment/non-discrimination applies, in principle, to the ‘vertical’ relationship
between a state authority and the individual — and exactly such a central authority is missing on
the international plane, there is no world state.

The full fledged non-discrimination test would in each case of differential treatment ask for a
justification, it would ask for a legitimate aim and proportionality.“* This is not fitting for states,
as | just explained.

On the other hand, it is also not correct to treat the states like private persons. A high ranking
German politician said, against the reproach of double standards, that it is normal to be more
generous with friends. When | go to watch a football game, | judge the fouls of the opposing
team more harshly and call for the red card for them but not for my team.

My observation here is that international relations are no football match, and the states are not
just sitting in the fan curve of a football stadium, with everyone expeting them to openly favour
their team over the other.

Rather, states are public actors with a responsibility for the public good. States’ deeds and
words, action and passivity, have repercussions for third parties and for the general (global)
public, and the states tied together by facing global problems ranging from mass movements of
people, to political violence, to climate change. States are therefore in an international
community of fate.

The international legal landscape might therefore be considered as a “hybrid” legal structure:
There is no superior authority, but still, the states are not free-floating and de facto completely
autonomous, but are members of an international community and expected to cooperate to
address global problems.*

The expecations arising for states in international law are on a similar middle-ground and pose
only “mild” constraints, but they reign in arbitrariness, and are suited to uphold the legitimacy
of the international legal system.

The test | propose is thus inspired by the anti-discirmination test but is much looser.

(1) Analogous situation?

First, it is adequate to examine the similarity or “comparability’) of the situations on the facts.
One must not compare apples with pears.*

Situations may differ with regard to the degrees of severity of a violation.

For example, when in one case a state caused massive loss of life, whereas in another case,
procedural information requirements were breached, it will be consistent to adopt sanctions
only the first case.

4l In domestic law, a legal technique to prevent injustice in a “horizontal” constellation are the weak non-
discrimination rules that have in the last decades been established in labour law or specific anti-discrimation
statutes. Typically, such statutes prohibit every private person to offer a job only to men or to offer an
apartment only to white people. But they do not prohibit any woman to say no to a marriage proposal
because she finds the man ugly.

42 Despite the current political confrontations, the legal aspect of the international community has been recently
strengthened by the practice of public interest litigation before the International Court of Justice in which
states that are not themselves victims of a breach of an international rule invoke erga omnes norms
(*Gambia v Myanmar; south Africa v Israel; Niacarauga v Germany). *ICJ climate AO July 2025.

43 The European Court of Human Rights examines this under the heading ‘analogous situation’. Although the
“vertical” anti-discrimination law has no place in the “horizontal” inter-state relations, every comparison
demands such an assessment as a first step.
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It is therefore appropriate that the EU adopted sanctions against Iran in response to its massacre
against 40.000 civilians in January 2026, but not against Morocco after the entry of 40.000
migrants in the Spanish city of Ceuta, although Morocco arguably breached some information
obligations under international and European refugee law.

Another criterion of distinction and permissible diffferentiation is the area of law: where a
breach of the prohibition on the use of force is at issue, a response is more likely to be expected,
given the circumstances, than would be the case, for example, in international procurement law.

(2) Legitimate — also political — aims of the distinction

Legitimate considerations that justify differential treatment of other states might be
geostrategical considerations, strategic prioritization, facilitating development, the pursuit of
stability, cooperation, or peacebuilding.

(3) Balancing
Esp. capability constraints must be taken into account when examing an allegation of double
standards.
Capability constraints are recognised as legally relevant in many fields of international law, for
example in the environmental law principle of Common but differentiated responsibility
(CBDR),*
in international economic law with the GATT Enabling Clause,*
and in international development cooperation with the principle of ,,inégalité compensatrice*.*
The factual capabilities of states are also the key criterion for determining the obligations of
prevention, e g the obligation to prevent a genocide committed by another state.*’
The conclusion is that capacity is legally relevant also for the question of double standards.
States that are in economic and military terms highly vulnerable cannot be expected to respond
so vigorously, especially not against states on whom they depend.
It is therefore excusable that Central Asian states like Mongolia have not joined the EU in
Imposing ecnomic sanctions against Russia.
It probably warrants a different assessment that Germany does not dare to criticise the United
States because it depends on US intelligence and weapons.

The parameters I proposed result in a “mild” legalisation of the expected behaviour of states
towards breaches of international law by others.

There should be no fully legalised proportionality test.

States should be entitled to weigh up the consequences of a sanction against the consequences
of inaction and to act accordingly.

Above all, there are often practical limits to feasibility, particularly for weaker states.

4 Art 3(1), 4(1)UNFCCC; Paris Climate Agreement: Preamble sec. 3; Art. 2(2); Art. 4 (3) and (4).

% Decision of the contracting Parties of 28 Nov. 1979 (26S/203).
https://www.wto.org/English/docs_e/legal_e/enabling1979_e.htm

4 Alfred Verdross and Bruno Simma, Universelles Volkerrecht (Berlin: Duncker & Humblodt 3d ed 1984, reprint
2010), 275: ,Mit der souverdnen Gleichheit ist also auch vereinbar, daf fiir Zwecke der Entwicklungshilfe
und anderer Formen des Ausgleichs materieller Unterschiede in Vertrdgen und Beschliissen internationaler
Organisationen und Konferenzen zwischen verschiedenen Kategorien von Staaten differenziert und daran
auch Rechtsfolgen, z. B. wirtschaftliche Privilegien fiir unterentwickelte Binnenstaaten, gekniipft werden.*

471CJ, Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v Serbia and Montenegro), judgment of 26 February 2007, para. 430. The criteria for
triggering and circumscribing the contours of the obligation to prevent do not have an explicit comparative
dimension and do not say explicitly what state A must do towards state B and towards C. However, the
comparative aspect is always inherent: If state A is capable to prevent a genocide in state B and capable to
prevent in state C, it must act in both cases.
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Ultimately, these considerations of principle constrain but do not eliminate the realm of political
discretion of states.

States are still allowed to act in their own interest.

If they are open about this, their political decision will meet with greater acceptance than when
they preach principles and then fail to uphold them.

When we apply these paramters to my initial example, the lukewarm or almost absent
condemnation of the US-American unlawful strikes on Iran in 2026 by most Western states in
comparison to the correct condemnation and sanction of Russia’s aggression in Ukraine, we
must conclude that this is indeed a case of double-standards and as such not only a political and
ethical but, if we apply the legal test developed here, also a legal scandal.

3. Embedding the (latent) quests for legitimacy and consistency and the proposed
response

The quest for consistency and non-arbitrariness is not an obligation to enforce the law in a
schematic manner.

Such a strict obligation would not fit to the horizontal, decentralised, and politicised nature of
the current international legal order.

In contrast, the quest for (mere) consistency respects these features of IL but avoids the
illegitimacy of the strong doing as they please and the weak suffering what they must.

At the same time, the response | proposed would strengthen several, overlapping features and
developments in international law.

* legalisation
« A more public-law like order
* Aninternational rule of law

What is important here is that these features are not simply my preference but that the accusers
of double standards themselves reclaim them — otherwise their reproach of double standards
would make no sense at all.

Conclusion: Addressing Double Standards in Times of Turmoil

The practice of double standards in the application and enforcement of the law reflects the weak
‘legalisation’ of international relations and the lack of a centre equipped with legal and political
authority over states.

The reproach of double standards practiced by powerful actors is typically raised by the weak
actors (or those who claim to be their mouthpiece) against the strong.

One possible response by the strong actors would be give up to openly propagate that responses
to breaches should be driven purely by self-interest.

However, such a posture would be politically imprudent, because it would further erode
international law; it it would amount to renouncing on the discursive — and self-binding — effect
of hypocrisy.*

Second, such a posture would not be in line with the legal principles of state equality and
cooperation against breaches in the progressive reading propsed here.

48 *roche Foucauld. *Risse.
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Most importantly, such a response would actually not really address the underlying grief.
Anyone who complains of double standards is thereby saying that consistency and non-
arbitrariness in the application and enforcement of the law is good.

Therefore, the states accused of double standards (often Western states) can seize the
opportunity of the boomerang effect: They can also hold their critics to this idea of equality
and consistency.

These may be “liberal” values, but the entire debate shows that these values are shared!
Consistent and non-arbitrary application and enforcement of the law prove themselves as a
universal, not merely “Western”, regulative idea.

However, consistency in the application and enforcement of international law is a necessary but
not a sufficient condition for the fairness of international law.

The swell of accusations double standards also manifests an unease with the substance of the
current international legal order. The accusers often want international law not to be applied at
all.

Western states (and Western intellectuals) must take this unease much more seriously than they
have done so far, and be open to substantive reform.

Only an international legal order that is formally consistent and substantively legitimate will be
sustainable in making a (small) contribution to the problems the world faces.
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