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Introduction

In recent years, the United Nations (UN) has been widely described as facing one of the most
serious crises since its establishment. In responding to Russia’s invasion of Ukraine and the
hostilities in Gaza, the Security Council has repeatedly been prevented from taking effective
action by divisions among its permanent members and the use of the veto. This has led to recurring
claims that “the UN is no longer functioning” or that the collective security system has collapsed.
These concerns have been compounded by changing attitudes among major powers toward
multilateralism and international legal institutions.> The contemporary “crisis of the UN” has
thus become an important subject of inquiry for international legal scholarship.

Yet does the inability of the Security Council to adopt enforcement measures under Chapter
VII of the UN Charter necessarily imply the dysfunction of the UN legal order as a whole? Even
when the Council is politically paralysed, legal debate and institutional responses based on
international law continue through the General Assembly, the International Court of Justice (ICJ),
Member States, and other actors. The present situation therefore cannot adequately be captured
by a simple dichotomy between a functioning and a non-functioning Security Council. The more
fundamental question is whether, even when the Council’s capacity to act is severely constrained,
the UN legal order retains the capacity to identify and assess international crises in legal terms
and to organize responses to them.

Existing scholarship on the contemporary crisis of the UN has focused, on the one hand, on
reform of the Security Council, including questions concerning the veto, representation, and
composition, and, on the other hand, on institutional change without formal amendment of the
Charter—what has been described as non-amendment reform.> These approaches provide
important insights. Yet the institutional functioning of the Security Council and the maintenance

of the UN legal order as a whole are not necessarily the same question. If the UN legal order can

! This paper is provisional, and its content may be subject to some revision prior to the presentation.
2 On recent discussions concerning the dysfunction of the Security Council and United Nations
reform, e.g., Oona A. Hathaway, Maggie M. Mills & Heather Zimmerman, “Crisis and Change at the
United Nations: Non-Amendment Reform and Institutional Evolution,” 46 Michigan Journal of
International Law 1 (2025), pp. 1-68; Anne Peters, “Conclusion,” in Anne Peters & Christian
Marxsen (eds.), The UN Security Council and the Maintenance of Peace in a Changing World,
(Cambridge University Press, 2024), pp. 278-298.

3 Hathaway, Mills & Zimmerman, supra note 2, pp. 1-4.
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retain a degree of normative integrity even when the Council’s capacity to act is diminished, what
institutional and normative mechanisms make this possible?

Against this background, this paper asks whether it is appropriate to conclude, from the
paralysis of the Security Council, that the UN legal order as a whole has entered a condition of
“absolute dysfunction.” It focuses on two dynamics that may continue to sustain the UN legal
order even in times of crisis: institutional adaptation and normative resilience. Institutional
adaptation refers to institutional developments that seek to preserve the conditions necessary for
pursuing the Charter objective of maintaining international peace and security, while leaving the
basic structure of the Charter intact, even where the Security Council is unable to perform its
functions as envisaged in the Charter. Normative resilience, by contrast, refers to the capacity of
core rules of international law such as the prohibition of the use of force to retain their normative
authority through continuing deliberation within an interpretive community, even in times of
severe political crisis.

Chapter I examines what it means to argue that the UN collective security system has—or has
not—entered a condition of “absolute dysfunction.” Chapter II analyses forms of institutional
adaptation in response to the functional limitations of the Security Council. Chapter III then
examines the possibilities and limits of normative resilience through recent practices concerning
Ukraine and Gaza, as well as more recent developments involving Venezuela and Iran. Through
this analysis, the paper seeks to distinguish the paralysis of the Security Council from the collapse
of the UN legal order as a whole and, ultimately, to reconsider the role of international law in a

time of UN crisis.

I. Analysis of the “Absolute Dysfunction” of the UN Collective Security System

1. What Is “Absolute Dysfunction”?

The expressions “crisis of the UN” and “dysfunction of the Security Council” are used in a variety
of senses. They may refer to situations in which the Security Council is unable to adopt resolutions
because of the use of the veto, or to the inability of the United Nations to bring armed conflicts to
an end. More broadly, they may also imply the decline of multilateralism or the erosion of the
binding force of international law.

Against this background, this paper uses the term “absolute dysfunction” as an analytical
concept distinct from temporary or issue-specific dysfunction of the Security Council. Absolute
dysfunction, as understood here, refers to a situation that goes beyond the institutional paralysis
of the Security Council in a particular conflict. It describes a condition in which the UN legal
order as a whole has lost its capacity to identify and assess international crises in legal terms and
to organize institutional and normative responses to them.

What is important in this definition is that the relevant “functions” are not limited to measures
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taken by the Security Council under Chapter VII of the Charter. The UN legal order does not
consist of the Security Council alone. The General Assembly, the International Court of Justice,
the Secretary-General, specialized agencies, Member States, and processes of legal deliberation
within the international community all contribute to sustaining that legal order. The paralysis of
the Security Council therefore constitutes a serious crisis for the UN legal order, but it does not,
in itself, establish that the legal order as a whole has entered a condition of absolute dysfunction.

The concept is deliberately demanding. Its purpose is not to minimize the seriousness of
Security Council paralysis, but to identify the threshold at which dysfunction of particular
institutions becomes dysfunction of the UN legal order as such. An institution may cease to
perform some of its expected functions effectively without necessarily producing the breakdown
of the broader legal order. Yet even under such circumstances, that legal order may continue to
operate insofar as processes of legal assessment, norm formation, and institutional adaptation

remain possible. This distinction provides the starting point for the analysis that follows.

2. The Paralysis and Limited Functioning of the Security Council

Russia’s invasion of Ukraine and the situation in Gaza provide particularly clear illustrations of
the serious institutional limitations of the Security Council. In the case of Ukraine, Russia itself,
as the aggressor State, holds a veto as a permanent member of the Council. The Council was
therefore unable not only to adopt enforcement measures under Chapter VII but even to adopt a
resolution condemning the invasion.* In one of the situations in which the collective security
system established by the Charter would most clearly have been expected to operate, it failed to
function effectively.

This does not mean, however, that the Security Council ceased to function altogether. The
Council continued to meet and to provide a forum in which Member States articulated their
positions on the conflict.’ In February 2025, it also adopted Resolution 2774, calling for a swift
end to the conflict and urging a lasting peace between Ukraine and Russia. At the same time, the
resolution avoided characterizing Russia’s conduct as aggression and made no reference to the
withdrawal of Russian forces.® The resolution thus illustrates the limited nature of what the
Council could achieve under conditions of deep political division.

A similar pattern can be observed in relation to Gaza. Although divisions among the

permanent members repeatedly prevented the Council from taking more robust action, it

4 UN Docs. S/PV.8979 (25 February 2022); draft resolution S/2022/155.

5 See, e.g., UN Docs. S/PV.9115 (24 August 2022) and subsequent Security Council meetings under
the item “Maintenance of peace and security of Ukraine”; Yasue Mochizuki, “Revisiting the
Function of the UN Security Council: A Case Study of the Situation in Ukraine” [in Japanese], Law
and Politics (Ho to Seiji), 73-3 (2022), pp. 61-90.

6 UN Doc. S/RES/2774 (2025); UN Doc. S/PV.9866 (24 February 2025).
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nevertheless adopted resolutions addressing such matters as a ceasefire, the release of hostages,
and humanitarian access, including Resolutions 2728 and 2735.” The Council has therefore not
been wholly inactive. Yet its capacity to respond effectively to the underlying conflict and to
ensure compliance with international law has remained severely constrained.

The current situation should therefore not be described simply as the complete cessation of
Security Council activity. Rather, the Council continues to perform certain limited functions—
including maintaining a forum for diplomatic and legal debate and, where political agreement can
be reached, adopting resolutions on specific aspects of a conflict—while its capacity to perform
the central enforcement functions associated with collective security remains substantially

impaired.

3. The Nature of the Crisis and the Role of International Law

How, then, should the present dysfunction of the Security Council be assessed from the
perspective of international law? A useful starting point is Hans Kelsen’s assessment of the UN
collective security system. His analysis of the Charter, and particularly of the machinery
established under Chapter VII, reveals two apparently contrasting aspects of the system.

The first is the conception of collective security as an attempt to introduce organized coercion
into the international legal order.® Under the traditional international legal system, the
enforcement of law was largely left to individual States, in the absence of a centralized
enforcement mechanism comparable to that found in domestic legal systems. The UN Charter, by
contrast, not only established a general prohibition on the threat or use of force but also created a
mechanism under which the Security Council may determine the existence of a threat to the peace,
breach of the peace, or act of aggression and adopt non-military or military measures under
Chapter VII. In this sense, the UN collective security system may be understood as an attempt to
organize coercion within international society and thereby provide an institutional basis for the
effective enforcement of international law.

Kelsen’s assessment, however, also reveals a second aspect. The machinery of Chapter VII is
not a judicial system in which a violation of international law is determined by a court and a
predetermined sanction is then automatically applied. The determination under Article 39 of the
existence of a “threat to the peace,” “breach of the peace,” or “act of aggression” is entrusted to
the Security Council, a political organ enjoying broad discretion.® Moreover, decisions on

substantive matters depend upon the concurrence—or, in practice, the absence of a veto—of the

7 See, inter alia, UN Doc. S/RES/2728 (2024), paras. 1-2, and S/RES/2735 (2024).

8 Hans Kelsen, “Collective Security and Collective Self-Defense under the Charter of the United
Nations,” 42 American Journal of International Law (1948), pp. 783-785.

% Hans Kelsen, The Law of the United Nations: A Critical Analysis of Its Fundamental Problems,
3rd printing (London: Stevens, 1950), p. 732 et seq.
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permanent members. The possibility that enforcement action will not be taken when a permanent
member is itself involved in a situation, or when its vital interests are at stake, is therefore built
into the institutional structure of the Charter itself. '

Taken together, these two aspects highlight the seemingly contradictory features of the UN
collective security system. On the one hand, it seeks to organize the enforcement of international
law; on the other, the operation of that enforcement mechanism ultimately depends upon political
agreement among the major powers. Viewed from the latter perspective, the present paralysis of
the Security Council is, in a certain sense, inherent in the original design of the system.
Cooperation among the five permanent members was a precondition for collective security to
operate effectively, and the inability of the Council to take effective action when one of them
opposed such action was already embedded in the institutional settlement of 1945.!! Similar
situations repeatedly arose during the Cold War. If Security Council dysfunction is understood
solely in terms of paralysis caused by the veto, therefore, it is difficult to identify anything
fundamentally new in the present crisis.

From the first aspect of Kelsen’s analysis, however—the organization of the enforcement of
international law—a different assessment becomes possible. In particular, the practice of the
Security Council since the end of the Cold War substantially expanded the functions performed
by the Council within the international legal order. From the 1990s onwards, the Council
characterized internal armed conflicts, humanitarian crises, and international terrorism as threats
to the peace. It established the International Criminal Tribunals, developed targeted sanctions
regimes, and, through resolutions such as Resolutions 1373 and 1540, even participated in the
creation of obligations of a general character. The Council thus developed beyond the traditional
model of a collective security organ and came to perform functions relating to the enforcement of
international law, accountability, and, to some extent, norm formation.'?

The Security Council that emerged through post-Cold War practice therefore cannot be
understood simply as the collective security institution envisaged in 1945. It increasingly acquired
the character of an institution through which certain public interests of the international

community were pursued by means of enforcement, accountability for violations of international

10 Hans Kelsen, supra note 9, pp. 239 et seq.

1" On the inherent limitations of the veto power in the Security Council, see e.g., Yohei Okada,
“Locating the Veto Power in the International Legal Order: When a Permanent Member of the UN
Security Council Becomes an Aggressor,” in Shuichi Furuya, Hitomi Takemura & Kuniko Ozaki
eds., Global Impact of the Ukraine Conflict (Springer, 2023), pp. 71-91; Akira Kato, “Revitalizing the
obligatory abstention rule in the UN Security Council: an interpretation of the Proviso in Article 27 (3) of
the UN Charter,” Journal of Conflict and Security Law, 30-1 (2025), pp. 3-22.

12 On the expansion of the Security Council’s functions under Chapter VII in the post-Cold War era,
see Tetsuo Sato, The Security Council of the United Nations and Chapter VII of the UN Charter
(Yuhikaku, 2015) [in Japanese].
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law, and the development of normative responses to new threats. From this perspective, one
distinctive feature of the present crisis lies precisely in the fact that these functions—functions
that the Security Council developed through post-Cold War practice—have become substantially
constrained by renewed divisions among the permanent members.

Yet the weakening of the Security Council’s enforcement capacity should not be equated with
the dysfunction of the UN legal order as a whole. Even where the Council is unable to enforce
international law, States continue to justify their own conduct in legal terms and to criticize the
conduct of other States by reference to international law. The General Assembly and international
courts may likewise provide forums in which State conduct is assessed against such rules and
principles such as the prohibition of the use of force, territorial integrity, self-determination, and
international humanitarian law.

It is therefore necessary to distinguish between two dimensions when assessing the
contemporary crisis of the United Nations from an international legal perspective. The first is the
capacity to enforce international law. The second is the capacity to assess State conduct in
accordance with international law and to organize that assessment as a form of public
deliberation within the international community. There can be little doubt that the former has been
seriously impaired in the present Security Council. But this alone does not establish that the UN
legal order as a whole has entered a condition of “absolute dysfunction.” The further question is
whether the latter capacity—the capacity for legal assessment and deliberation—continues to
operate.

Answering that question requires us to look beyond the Security Council itself. We must
examine how Member States have made use of the General Assembly and other institutional
mechanisms when the Council has been unable to discharge its primary responsibility, and how,
through such institutional responses, core rules of international law have continued to be

articulated, assessed, and maintained.

I1. Institutional Adaptation: Non-Amendment Reform

1. Institutional Adaptation in Times of Crisis

What institutional responses are possible when the Security Council is unable to function
effectively, and in what sense can such responses contribute to maintaining the UN legal order?
This section addresses these questions through the concept of institutional adaptation. As used
in this paper, institutional adaptation refers to institutional developments that seek to preserve the
conditions necessary for pursuing the Charter objective of maintaining international peace and
security, while leaving the basic structure of the Charter intact, even where the Security Council
is unable to perform its functions as envisaged in the Charter.

This understanding is consistent with the historical development of the UN system itself. The
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Charter conferred upon the Security Council the “primary responsibility for the maintenance of
international peace and security” under Article 24(1). Yet the subsequent history of the United
Nations over the past eighty years has been characterized less by institutional change through
formal Charter amendment than by repeated processes of adaptation in response to particular
crises. Evolving interpretation of the Charter has played an important role in this process.
Peacekeeping operations provide the classic example. Although the Charter contains no
express provision for peacekeeping, it became an established institutional practice through the
practice of the Security Council and the General Assembly. ! As Hathaway, Mills, and
Zimmerman have observed, many significant changes within the UN system have occurred not
through formal Charter amendment, but through what they describe as non-amendment reform,
involving institutional practice through resolutions and the acquiescence of Member States.
Their analysis primarily explains how institutions change. The inquiry can be taken a step
further by asking what kind of functions institutions continue to perform through such change.
From this perspective, institutional adaptation need not be understood as the institutional
substitution of another organ for the Security Council. It may instead serve to preserve an
institutional space within which legal deliberation can continue even when the Council is unable
to act effectively. The Uniting for Peace resolution and the emergency special sessions of the

General Assembly convened under it may be understood precisely in this way.

2. Did Uniting for Peace Substitute the General Assembly for the Security Council?
General Assembly Resolution 377 A(V), the Uniting for Peace resolution, adopted in November
1950, provides that where the Security Council, because of a lack of unanimity among its
permanent members, fails to exercise its primary responsibility for the maintenance of
international peace and security, the General Assembly may consider the matter and make
appropriate recommendations to Member States for collective measures.'* The resolution also
created the mechanism of the emergency special session. It has therefore often been understood
as providing an institutional alternative when the Security Council is prevented from acting by
the veto.'

This understanding finds some support in the ICJ’s 1962 advisory opinion in Certain Expenses.
While confirming that the Security Council bears “primary responsibility” for the maintenance of

international peace and security, the Court made clear that this responsibility is not exclusive. The

13 Hathaway, Mills and Zimmerman, supra note 2, pp. 21-25.

4 GA Res. 377 A (V), Uniting for Peace, 3 November 1950, para. 1; UN Doc. A/PV.302.

15 On the significance of the Uniting for Peace Resolution in the context of the situation in Ukraine,
see Naozumi Kurokami, “The Uniting for Peace Resolution Used in the Ukraine Case: Could It
Open a New Window of the General Assembly?,” in Furuya, Takemura and Ozaki eds., supra note
11, pp. 49-70.
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Charter does not deprive the General Assembly of all competence in matters concerning
international peace and security merely because the Security Council bears primary responsibility
in that field.'®

Nevertheless, the institutional significance of Uniting for Peace should not, in my view, be
understood as a transfer of the Security Council’s powers to the General Assembly through
evolving interpretation of the Charter. Its significance lies rather in the fact that it preserves an
institutional space in which discussion based on international law can continue even when the
Council is unable to function effectively. This aspect of Uniting for Peace is particularly visible
in the recent emergency special sessions concerning Ukraine and Gaza.

During the Eleventh Emergency Special Session concerning Russia’s invasion of Ukraine, the
General Assembly adopted a series of resolutions addressing aggression, territorial integrity,
international humanitarian law, State responsibility, and the conditions for a comprehensive, just,
and lasting peace. Similarly, in the Tenth Emergency Special Session concerning Palestine, the
Assembly has repeatedly adopted resolutions addressing such matters as a ceasefire, humanitarian
assistance, and the illegality of the occupation.!” Yet these resolutions have not brought the
enforcement measures for the armed conflicts to an end. In this sense, Uniting for Peace can
hardly be regarded as having succeeded as a substantive substitute for the Security Council.

That conclusion, however, does not necessarily mean that institutional adaptation has failed.
The relevant question is what standard should be used to assess institutional success or failure. If
the purpose of institutional adaptation is understood as reproducing the coercive capacity of the
Security Council, the assessment will inevitably be negative. But that is not the only function that
institutional adaptation may perform.

Its significance may instead lie in preserving the institutional conditions under which the
international community can continue legal debate. The General Assembly provides a public
forum in which States articulate their legal positions, respond to the claims of other States, and
place those arguments on the official record of the United Nations. In defending their political
positions, States are called upon to invoke legal concepts such as the prohibition of the use of
force, self-defence, international humanitarian law, and State responsibility. In this sense, the
General Assembly appears to operate as an institutional forum for legal reason-giving.'® Its role

is therefore better understood not as substituting for the Security Council, but as complementing

16 Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter), Advisory
Opinion, 1.C.J. Reports 1962, p. 151, 163-165.

17" See the series of General Assembly resolutions adopted at the eleventh emergency special session
(A/ES-11) on Ukraine and at the tenth emergency special session (A/ES-10) on the question of
Palestine. For a discussion of these practices, see Chapter III below.

18 On the functions of legal argumentation and deliberation in international organizations, see
generally lan Johnstone, The Power of Deliberation (Oxford University Press, 2011), especially
Chapter 1-2 and see also Chapter 111 of this paper below.
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it by providing an institutional basis for continuing legal deliberation.

3. The Veto Initiative and the Institutionalization of Accountability

One of the most significant recent developments in institutional adaptation is General Assembly
Resolution 76/262, adopted in 2022 and commonly referred to as the Vero Initiative. The
resolution provides that when a permanent member of the Security Council casts a veto, the
General Assembly will automatically convene to debate the situation in respect of which the veto
was exercised. '

The Veto Initiative does not, however, restrict the veto itself. Permanent members remain
legally entitled to exercise the veto, and the legal effect of doing so is unchanged. In this sense,
the Initiative does not alter the distribution of powers within the Security Council or formally
reform the institutional structure established by the Charter.

Its significance should therefore not be assessed solely in terms of whether it succeeds as a
form of veto reform. Rather, I would locate its principal importance in the institutionalization of
accountability. Traditionally, the veto has been exercised as a political decision of a permanent
member, without necessarily triggering a continuing process in which the reasons for that decision
are subjected to scrutiny by the wider UN membership. The Veto Initiative changes this
institutional setting. Once a veto has been cast, the situation and the reasons surrounding the veto
are brought before the General Assembly for public debate.

The Assembly cannot overturn the veto, nor can it replace the Security Council resolution that
failed to be adopted. What it can do, however, is require the vetoing State to explain and defend
its position in a broader multilateral forum, while providing other Member States with an
opportunity to articulate competing legal and political assessments.?’ In this respect, the Initiative
transforms the exercise of the veto from an act whose immediate institutional effect is to terminate
decision-making in the Security Council into one that can trigger a further process of public
justification and contestation in the General Assembly.

The institutional innovation therefore lies not in changing the legal effect of the veto, but in
connecting the exercise of the veto to an additional process of reason-giving. The Veto Initiative
may accordingly be understood as a form of institutional adaptation that preserves the Charter’s
existing allocation of powers while strengthening the conditions for public legal deliberation and

political accountability.

19 UN Doc. A/RES/76/262 (26 April 2022); UN Doc. A/76/PV.69.

20" See, e.g., UN General Assembly, debate on “Use of the veto”, 26 April 2023; see also Australia,
statement of 26 April 2023. Subsequent practice appears to confirm that debates under Resolution
76/262 have become a regular mechanism for public explanation and scrutiny of vetoes.
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4. Other Forms of Institutional Adaptation: Emerging Practices

The use of emergency special sessions under Uniting for Peace may be regarded as the most
typical example of institutional adaptation to Security Council paralysis. Recent practice, however,
suggests that institutional adaptation is not limited to situations in which the General Assembly
simply takes up a matter that the Security Council has been unable to address. Particularly in
relation to Ukraine, Member States have sought to maintain processes of legal assessment and
accountability by making use of other existing institutions and, in some cases, by establishing
new mechanisms outside the United Nations.

One example is the General Assembly’s suspension of the rights of membership of the Russian
Federation in the Human Rights Council. On 7 April 2022, the Assembly adopted Resolution ES-
11/3 by 93 votes to 24, with 58 abstentions, suspending Russia’s membership rights in response
to grave and systematic violations of human rights and international humanitarian law in
Ukraine.?! This did not amount to the imposition of a Chapter VII sanction. Its significance lies
rather in demonstrating that, even where accountability through the Security Council is blocked
because the aggressor State itself possesses the veto, other institutional avenues within the UN
system may be used to attach institutional consequences to the conduct in question. At the same
time, the substantial decline in affirmative votes from the 141 votes cast for ES-11/1 suggests an
important distinction between sharing a general legal assessment of wrongful conduct and
supporting specific institutional consequences flowing from that assessment.

A clearer example of institutional adaptation can be found in the development of mechanisms
for reparation for damage caused by the aggression against Ukraine. General Assembly
Resolution ES-11/5, adopted on 14 November 2022 by 94 votes to 14, with 73 abstentions,
recognized the need to hold Russia accountable for violations of international law, acknowledged
the need for an international mechanism for reparation for damage, loss, or injury, and
recommended the establishment, in cooperation with Ukraine, of an international register of
damage. The Register of Damage was subsequently established within the framework of the
Council of Europe ??, and in 2025 the Convention Establishing an International Claims
Commission for Ukraine was opened for signature.?

The direct legal basis of these mechanisms, however, is not Resolution ES-11/5 itself. Each

21 UN Doc. A/RES/ES-11/3 (7 April 2022); UN Doc. A/ES-11/PV.10 (7 April 2022).

22 UN Doc. A/RES/ES-11/5 (14 November 2022), paras. 2-4; Committee of Ministers of the Council
of Europe, Resolution CM/Res(2023)3 establishing the Enlarged Partial Agreement on the Register
of Damage Caused by the Aggression of the Russian Federation against Ukraine (12 May 2023),
Appendix, Statute of the Register of Damage, Arts.1-2.

23 Council of Europe, Convention Establishing an International Claims Commission for Ukraine,
CETS No. 229, opened for signature on 16 December 2025, in particular Preamble and Arts. 1-3.

10
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rests upon legal instruments adopted within the framework of the Council of Europe. The General
Assembly is therefore not itself exercising a reparations function. Its role may instead be
understood as catalytic: it articulates a collective legal assessment at the UN level and helps
provide a reference point around which Member States develop more specific institutional
mechanisms outside the United Nations.

A similar development can be observed in efforts to pursue individual criminal responsibility
for the crime of aggression. Because of the jurisdictional limitations of the International Criminal
Court (ICC) with respect to the crime of aggression, an accountability gap has emerged in relation
to Ukraine. In response, the establishment of a Special Tribunal for the Crime of Aggression
against Ukraine has been pursued on the basis of an agreement between Ukraine and the Council
of Europe.?* The Tribunal was not established by either the Security Council or the General
Assembly; rather, it represents an attempt by Member States to use a regional international
organization to address a gap in the existing accountability architecture.

At the same time, the Special Tribunal has not been entirely disconnected from the United
Nations. In Resolution 79/284 of 16 April 2025, the General Assembly acknowledged the Council
of Europe’s contribution to the work of the Core Group towards the establishment of the Tribunal
and its willingness to examine possible options for providing expert and technical support for its
establishment and, as appropriate, operation. The Tribunal was subsequently established within
the institutional framework of the Council of Europe by the Agreement between Ukraine and the
Council of Europe signed on 25 June 2025. In May 2026, an Enlarged Partial Agreement on the
Management Committee of the Tribunal was adopted by 36 States and the European Union.?® In
this respect, the sequence differs from the reparations mechanism: here, institutional development
outside the United Nations has preceded efforts to establish a subsequent connection with the
General Assembly. Such endorsement might strengthen the Tribunal’s international legitimacy,
although it would not by itself resolve all legal questions, including those concerning the
immunities of incumbent Heads of State.

Institutional adaptation may also occur through the active use of existing international judicial
institutions rather than through the creation of new mechanisms. Shortly after the invasion,

Ukraine instituted proceedings against Russia before the ICJ under the Genocide Convention, and

24 Agreement between the Council of Europe and Ukraine on the Establishment of the Special
Tribunal for the Crime of Aggression against Ukraine, signed 25 June 2025; Statute of the Special
Tribunal for the Crime of Aggression against Ukraine, annexed thereto Arts. 1-2. See also Rome
Statute of the International Criminal Court, Arts. 15 bis and 15 fer.

25 See GA Res. 79/284, Cooperation between the United Nations and the Council of Europe, UN
Doc. A/RES/79/284 (16 April 2025); UN Doc. A/79/PV.64; Committee of Ministers of the Council
of Europe, Resolution CM/Res(2026)5 establishing the Enlarged Partial Agreement on the
Management Committee of the Special Tribunal for the Crime of Aggression against Ukraine, 15
May 2026.

11
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numerous States submitted declarations of intervention under Article 63 of the Court’s Statute.
Proceedings have likewise developed before the ICC following referrals of the situation in
Ukraine by a large number of States Parties.?® In relation to Gaza, despite continuing political
divisions within the Security Council, legal assessment has proceeded through a number of
different institutional avenues, including the proceedings of the ICJ brought by South Africa
against Israel under the Genocide Convention, requests for advisory opinions concerning the
occupation and UNRWA, and ICC investigations and arrest warrants.?’

The activities of the ICJ and the ICC should not, of course, be regarded as substitutes for the
Security Council. Their jurisdiction and functions are defined and limited by their respective
constituent instruments, and neither possesses the same authority as the Council in the
maintenance of international peace and security. The implementation of their decisions also
depends to a considerable extent upon cooperation by States and political institutions.
Nevertheless, where political divisions in the Security Council make collective legal assessment
or accountability difficult, international judicial institutions continue to provide institutional
spaces in which the conduct of States and individuals can be assessed in accordance with
international law.

Viewed from the perspective of the law of international organizations, these developments do
not amount to institutional substitution, in the sense of a transfer of the Security Council’s powers
to other institutions. Rather, functions relating to legal assessment, accountability, and the
enforcement of international law—functions that became increasingly concentrated in the
Security Council through its post-Cold War practice—appear to be dispersed among the General
Assembly, international courts, regional international organizations, and Member States. This
process might be described here as functional decentralization.

This contrasts with important aspects of post-Cold War Security Council practice. Through
the establishment of the International Criminal Tribunals, the United Nations Compensation
Commission, sanctions regimes, and other measures, the Council at times concentrated under
Chapter VII a range of functions extending from legal assessment to accountability, sanctions,
and reparation. The more recent pattern points instead toward a dispersal of those functions across
different institutional settings.

Functional decentralization should not, however, be understood as a simple return to unilateral

self-help by individual States. Although the institutions involved rest on distinct legal bases,

26 Allegations of Genocide under the Convention on the Prevention and Punishment of the Crime of
Genocide (Ukraine v. Russian Federation), Order of 16 March 2022, I.C.J. Reports 2022, p. 211; see
also the declarations of intervention submitted pursuant to Article 63 of the Statute of the Court. As
to the ICC, see ICC, Situation in Ukraine, referrals by States Parties and subsequent proceedings.

27 See also Application of the Convention on the Prevention and Punishment of the Crime of
Genocide in the Gaza Strip (South Africa v. Israel); 1CC, Situation in the State of Palestine.
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collective legal assessments expressed through General Assembly resolutions and other
multilateral processes may serve as common points of reference. In this sense, the General
Assembly may potentially function as an institutional hub: not as an organ that replaces the
Security Council in deciding enforcement measures, but as a forum that makes collective legal
assessments by the UN membership visible and helps connect them with institutional initiatives
undertaken by Member States and other international organizations.

Viewed from this perspective, current debates on strengthening the role of the General
Assembly should focus not merely on expanding its formal powers, but also on enhancing its
capacity to sustain collective legal assessment and to connect such assessments with institutional
responses developed elsewhere.

The practice concerning the Board of Peace in relation to Gaza might highlight the limits of
this form of institutional adaptation. On 17 November 2025, the Security Council adopted
Resolution 2803, endorsing the United States’ Comprehensive Plan to End the Gaza Conflict and
recognizing the Board of Peace as an institution involved in the transitional administration of
Gaza.?® The constitutive instrument of the Board itself, however, appears to contemplate a
broader sphere of activity extending beyond Gaza to the promotion of stability, governance, and
peace in areas affected or threatened by conflict. It is therefore necessary to distinguish between
the competence that the Board may claim under its own constitutive instrument and the mandate
approved or authorized by Security Council Resolution 2803. The latter cannot simply be enlarged
by the former.

The Board’s activities in Gaza must also be assessed in light of the Palestinian people’s right
to self-determination.? Security Council endorsement does not in itself render every power or
activity of the institution legally justified. Institutional adaptation therefore presents two distinct
questions: first, how institutional gaps created by Security Council paralysis may be filled; and
second, whether the institutions created or utilized for that purpose remain within their legally
conferred powers and comply with core rules of international law.

Taken together, these developments suggest that responses to Security Council dysfunction
may extend beyond adjustments in the internal allocation of powers within the United Nations.
They may develop into a more dispersed pattern of institutional adaptation in which legal
assessment and accountability are pursued through Member States, international courts, and other
international organizations, with collective assessments in the General Assembly serving as an

important point of reference.*

28 UN Doc. S/RES/2803 (2025), especially paras. 1-5; UN Doc. S/PV.10046 (17 November 2025);
Charter of the Board of Peace, Art. 1.

2 Legal Consequences arising from the Policies and Practices of Israel in the Occupied Palestinian
Territory, including East Jerusalem, Advisory Opinion of 19 July 2024, paras. 230-243.

30 This might be seen as a legal aspect of the idea of “networked multilateralism” put forward by
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Yet functional decentralization also creates a further problem. The dispersal of institutional
functions does not necessarily entail the fragmentation of the normative standards applied across
those institutions, but neither does it guarantee their continued coherence. The existence of
multiple institutional pathways does not itself demonstrate that core rules of international law
remain effective standards for assessing State conduct. The crucial question is therefore whether
common legal norms continue to provide shared standards of justification and assessment across
increasingly dispersed institutional settings. Chapter I1I turns to the practice concerning Ukraine

and Gaza in order to examine this question through the concept of normative resilience.

ITI. Normative Resilience: Legal Deliberation in Interpretive Communities

1. The Communicative Function of International Law, Deliberation, and Interpretive
Communities

Functional decentralization alone is not sufficient to sustain the UN legal order. The dispersal of
legal assessment and accountability across the General Assembly, international courts, regional
organizations, and other institutional settings may preserve opportunities for legal response when
the Security Council is paralysed. Yet such decentralization could also produce normative
fragmentation if legal claims advanced in those different settings were not assessed by reference
to sufficiently common rules and principles. For institutional adaptation to contribute to the
maintenance of the UN legal order, it must therefore preserve not only institutional opportunities
for legal assessment, but also a shared normative framework within which competing legal claims
can be evaluated.’!

This paper analyses that capacity through the concept of normative resilience. As used here,
normative resilience refers to the capacity of core norms of international law3>—including the
prohibition of the use of force, self-defence, international humanitarian law, the prohibition of
territorial acquisition by force, State responsibility, and individual criminal responsibility under
international law—to retain their normative authority through continuing deliberation within an
interpretive community, even in times of severe political crisis.

The existence of violations does not in itself mean that the underlying norm has disappeared.
So long as States seek to explain apparently inconsistent conduct by reference to exceptions,

justifications, or other doctrines recognized within the existing legal framework, their arguments

Secretary-General Guterres in A New Agenda for Peace. UN Secretary-General, Our Common
Agenda Policy Brief 9: A New Agenda for Peace, UN Doc. A/77/CRP.1/Add.8 (2023), p. 33.

31" See Johnstone, supra note 18, especially Chapters 1-2.

32 The term “core norms” is used here to refer to rules and principles that are repeatedly invoked as
fundamental standards for assessing State conduct within the UN legal order. Some of these norms
may overlap with norms of jus cogens. The category is nevertheless used here without attempting to
establish the peremptory character of each norm or to address the specific legal consequences
associated with jus cogens.
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continue to presuppose the authority of the rule itself.*

Normative resilience therefore does not mean the absence of violations. It becomes visible,
rather, where conduct continues to be assessed in legal terms even after serious violations have
occurred. In this sense, normative resilience should be understood not as a static condition, but as
a dynamic process through which the authority of legal norms is maintained through continuing
deliberation.

Seen from this perspective, international law functions not only as a body of rules that binds
States, but also as a common language through which States justify their own conduct and criticize
or assess the conduct of others. States do not ordinarily argue about international crises in a legal
vacuum. Even where they disagree profoundly about the meaning or application of a rule, they
tend to formulate their positions through legal concepts such as self-defence, sovereignty,
proportionality, distinction, territorial integrity, or State responsibility. International law thus
provides a shared vocabulary of justification, criticism, and evaluation.**

The mere articulation of legal reasons, however, is not enough. Those reasons must
themselves be assessed by other States, international organizations, international courts, and other
participants in the legal process. This paper refers to the collection of actors and institutions
engaged in this process of legal assessment as an interpretive community.

Deliberation within such an interpretive community should not be understood simply as
political discussion. It is a process in which competing claims are reasoned, challenged, and
answered by reference to shared legal norms. In that sense, deliberation also performs a normative
filtering function: it contributes to distinguishing legal claims that gain some degree of acceptance
from those that are rejected, marginalized, or remain seriously contested.

Normative resilience, on this account, therefore depends upon more than the continued
existence of legal rules in formal sources. It depends upon the continued operation of a process
in which those rules are invoked, contested, assessed, and reiterated in response to concrete
situations. The question for the following sections is whether such a process can be identified in

recent UN practice concerning Ukraine and Gaza, and, if so, how far it has succeeded in

33 The ICJ’s reasoning in the Nicaragua case is instructive in this respect. In paragraph 186 of its
judgment, the Court observed, in substance, that where States seek to justify conduct apparently
inconsistent with a rule by invoking exceptions or justifications contained within the rule, such
conduct may confirm rather than undermine the existence of the rule. Nicaragua, Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits,
Judgment, 1.C.J. Reports 1986, p. 98, para. 186. See also Takao Suami, “Dead or alive? Global
constitutionalism and international law after the start of the war in Ukraine”, Global
Constitutionalism, 13-2 (2024), pp. 350-352, 367-368.

34 On communicative function, Yasuaki Onuma, International Law in a Transcivilizational World,
(Cambridge University Press, 2017), pp.48-52; Toshiki Mogami, Kokusaiho Igo (Misuzu Shobo,
2024), pp. 231 et seq [in Japanese].

35 See Johnstone, supra note 18, especially Chapters 1-2.
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maintaining core legal norms as common standards for evaluating State conduct.

2. The General Assembly as an Interpretive Community: The Invasion of Ukraine

In the case of the invasion of Ukraine, the Security Council was unable to take effective measures
because of Russia’s veto. In the Eleventh Emergency Special Session, however, rules concerning
the prohibition of the use of force, territorial integrity, State responsibility, and international
humanitarian law were repeatedly invoked. The following analysis therefore focuses less on
whether States voted for or against particular resolutions than on the legal norms they invoked as
common standards of assessment and on the points at which their legal positions diverged.

(1) The Prohibition of the Use of Force and Territorial Integrity: ES-11/1 and ES-11/4
Resolution ES-11/1, Aggression against Ukraine, adopted on 2 March 2022, characterized
Russia’s military action against Ukraine as an act of “aggression” in violation of Article 2(4) of
the UN Charter and demanded the immediate, complete, and unconditional withdrawal of Russian
forces. The resolution was adopted with 141 votes in favour.

More significant for present purposes than the voting result itself, however, is the fact that
sovereignty, territorial integrity, the UN Charter, and international law were repeatedly invoked
as common standards of assessment during the debates, including by States that abstained from
the resolution. China, India, and other States differed from the sponsors of the resolution on such
matters as the manner in which Russia should be condemned, the broader background to the
conflict, and the need for diplomatic negotiations. They did not, however, reject the principles of
State sovereignty and territorial integrity themselves.*¢

It is therefore important to distinguish between voting alignment and normative alignment.
Abstention from a resolution does not necessarily imply acceptance of Russia’s legal justification
for the use of force.

This pattern became even clearer in Resolution ES-11/4, Territorial Integrity of Ukraine:
Defending the Principles of the Charter of the United Nations, adopted on 12 October 2022 by
143 votes to 5, with 35 abstentions. The resolution declared the so-called referendums organized
by Russia in parts of Ukraine, and the subsequent attempted annexation of those territories, invalid
under international law and called upon States and international organizations not to recognize
the resulting territorial changes.

Here again, States including China, India, and South Africa distanced themselves from the

resolution in their voting behavior, but did not reject the principle of territorial integrity itself.

36 UN Doc. A/RES/ES-11/1 (2 March 2022); see, in particular, the statements of China, UN Doc.
A/ES-11/PV.1, pp. 22-23, and India, UN Doc. A/ES-11/PV.5, pp. 18-19. See also Tadashi Mori,
“Violation of the Non-Use of Force Principle and the Significance of States’ Responses: Discussion
Structure at the 11th Emergency Special Session of the United Nations General Assembly,” 124(1)
The Journal of International Law and Diplomacy (2025), pp. 1-21 [in Japanese].
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Their objections concerned, rather, such questions as whether a condemnatory resolution would
contribute to peace negotiations and what form of UN response would be appropriate.’” ES-11/1
and ES-11/4 thus suggest a relatively strong degree of normative convergence on the prohibition
of the use of force and the prohibition of territorial acquisition by force, notwithstanding
substantial differences in the political positions of Member States.
(2) State Responsibility and Its Legal Consequences: ES-11/5

This degree of normative convergence did not, however, extend with equal strength to the legal
consequences of wrongful conduct. Resolution ES-11/5, Furtherance of Remedy and Reparation
for Aggression against Ukraine, adopted on 14 November 2022, received 94 votes in favour, 14
against, and 73 abstentions. Compared with the 143 affirmative votes for ES-11/4, the sharp
decline might at first sight suggest that the international community’s legal assessment of Russia’s
aggression had rapidly weakened.

The explanations of vote recorded in the plenary debates, however, suggest a more complex
picture. The concerns expressed by China, India, Brazil, South Africa, and other States were
directed less at the underlying principles concerning sovereignty, territorial integrity, and State
responsibility than at questions concerning the legal basis and competence of the General
Assembly to attribute State responsibility to a particular State and recommend the creation of a
specific reparations mechanism, as well as questions of institutional design, selectivity, and
double standards.®

Two different dimensions should therefore be distinguished. One is the general principle that
an internationally wrongful act entails State responsibility. The other is whether it is legally and
institutionally appropriate for the General Assembly to contribute to the establishment of a
particular mechanism through which that responsibility is to be implemented. The divisions
surrounding ES-11/5 need not be understood as demonstrating the disappearance of normative
convergence on the former proposition. They may instead be understood as revealing contestation
over the institutionalization of the norm and the specification of its legal consequences.

(3) Divisions over a “Just and Lasting Peace”: ES-11/7
A further change became visible three years after the beginning of the invasion. Resolution ES-
11/7, Advancing a Comprehensive, Just and Lasting Peace in Ukraine, adopted on 24 February

2025, received only 93 votes in favour, with 18 votes against and 65 abstentions.*

37 UN Doc. A/RES/ES-11/4 (12 October 2022); see, in particular, the statements of China, UN Doc.
A/ES-11/PV.14, pp. 4-5, and South Africa, ibid., pp. 13-14.

38 UN Doc. A/RES/ES-11/5 (14 November 2022); see, in particular, China, UN Doc. A/ES-
11/PV.15, pp. 19-20; South Africa, ibid., pp. 21-22; Brazil, UN Doc. A/ES-11/PV.16, pp. 2-3; India,
ibid., p. 4. See also Egypt, ibid., pp. 1-2.

3% UN Doc. A/RES/ES-11/7 (24 February 2025); A/ES-11/PV.20 (24 February 2025); see also UN
Doc. A/RES/ES-11/8, The Path to Peace. For the United States’ position, see UN General Assembly,
“At Three-Year Mark of Russian Federation’s Invasion, General Assembly Upholds Ukraine’s
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Ukraine and European States continued to emphasize the legal characterization of the
aggression, sovereignty and territorial integrity, and the need for a “just and lasting peace”
grounded in the UN Charter. The United States, by contrast, placed greater emphasis on ending
the war itself. Support for “peace” as a general objective therefore remained, but convergence
weakened over the extent to which the legal characterization of the aggression, withdrawal of
forces, and territorial integrity should constitute conditions of a political settlement.

This development points to an important distinction between the continued existence of a
norm and the capacity of that norm to shape the terms of a political settlement. A norm may
continue to command broad abstract support while disagreement increases over the concrete
consequences that should follow from it.

(4) International Humanitarian Law and Individual Criminal Responsibility: From the
ICC Arrest Warrants to ES-11/9 and ES-11/10
Normative assessment in the Eleventh Emergency Special Session has not been limited to the
prohibition of the use of force and State responsibility. The practice concerning the unlawful
deportation and transfer of Ukrainian children provides an important example of how
international humanitarian law and individual criminal responsibility have been addressed across
different international institutions.

On 17 March 2023, Pre-Trial Chamber II of the ICC issued arrest warrants for Russian
President Vladimir Putin and Maria Lvova-Belova, Commissioner for Children’s Rights in the
Office of the President of the Russian Federation, in relation to the alleged war crimes of unlawful
deportation and transfer of children from occupied areas of Ukraine to the Russian Federation.

The arrest warrants subsequently became an important point of reference in General Assembly
discussions of the transfer of Ukrainian children. At the twenty-second meeting of the Eleventh
Emergency Special Session on 3 December 2025, the ICC proceedings formed part of the wider
legal context when discussing the unlawful deportation and transfer of children. The arrest
warrants thus contributed to framing the issue not merely as a humanitarian concern, but also as
one involving violations of international humanitarian law and individual criminal responsibility.

At the same meeting, the General Assembly adopted Resolution ES-11/9, Return of Ukrainian
Children, by 91 votes to 12, with 57 abstentions. The resolution demanded the immediate, safe,
and unconditional return of all Ukrainian children who had been forcibly transferred or deported.
It also called for an end to further transfers and deportations, separation from families, changes
of nationality, and adoption, while assigning the Secretary-General a role, through his good offices,

in facilitating the identification and return of the children.*

Territorial Integrity, Adopting Two Resolutions,” GA/12675, 24 February 2025.
40 ICC, Situation in Ukraine, warrants of arrest for Vladimir Vladimirovich Putin and Maria
Alekseyevna Lvova-Belova, 17 March 2023; UN Doc. A/RES/ES-11/9; UN Doc. A/ES-11/PV.22 (3
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The relationship between the ICC’s arrest warrants and the General Assembly resolution
should not be overstated. ES-11/9 does not expressly refer to the ICC arrest warrants in its text,
and the 91 affirmative votes do not indicate that the ICC’s arrest warrants were simply accepted
by the General Assembly as a whole.

The more significant point is that the same conduct was repeatedly assessed in legal terms in
different institutional settings. The ICC addressed the unlawful deportation and transfer of
children from the perspective of individual criminal responsibility, while the General Assembly
addressed the same problem in terms of the rights of children, international humanitarian law, and
the requirement of return. The ICC’s arrest warrants were therefore not simply transplanted into
a General Assembly resolution. It nevertheless served as an important point of reference for legal
reason-giving in the Assembly’s debates.

The issue was subsequently carried forward in Resolution ES-11/10, Support for Lasting
Peace in Ukraine, adopted on 24 February 2026. The return of forcibly transferred or deported
civilians, including children, was incorporated into a broader set of humanitarian and legal
requirements for peace, alongside such measures as the exchange of prisoners of war and the
release of unlawfully detained persons.

The same or closely related normative claim can thus be seen being reformulated across
different institutional and political contexts: from the ICC’s arrest warrants, to the independent
demand for the return of children in ES-11/9, and subsequently to the incorporation of that
demand into the broader conditions for peace in ES-11/10.*' Yet ES-11/10 received 107 votes in
favour, while 51 States abstained. It would therefore be premature to describe this process as
reflecting complete normative convergence among Member States.

(5) Interim Assessment: The Degree and Limits of Normative Resilience
Three observations may be drawn from the practice concerning Ukraine.

First, voting positions do not necessarily coincide with normative positions. Even among
States that abstained from particular resolutions, there was relatively broad acceptance of basic
principles such as the prohibition of the use of force and territorial integrity.

Second, normative convergence appears to weaken as the discussion moves from abstract
legal principles toward their concrete legal and institutional consequences, including
responsibility, reparation, and the conditions of a political settlement.

Third, the issue of the transfer of Ukrainian children suggests that a judicial assessment made
in one institution may subsequently become an explicit point of reference in political deliberation
elsewhere and that the underlying legal issue may then be reformulated in later resolutions. This

does not mean that the judicial assessment has simply been incorporated into the political process

December 2025).
41 UN Doc. A/RES/ES-11/10; A/ES-11/PV.23.
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or universally accepted. It does, however, indicate that legal assessment may continue across
different institutional settings.

The Ukrainian case therefore suggests that, despite serious violations of international law,
core norms continue to be invoked repeatedly and to function as common legal standards for
assessing State conduct, even while their meaning and application remain contested. At the same
time, abstract support for those norms does not necessarily produce convergence on their concrete
application or legal consequences, nor are judicial assessments fully accepted within political
institutions. What the Ukrainian practice reveals, in other words, is both the possibility and the

fragility of normative resilience.

3. The General Assembly as an Interpretive Community: Gaza

Alongside Russia’s invasion of Ukraine, the situation in Gaza since October 2023 has become
another prominent illustration of dysfunction within the UN collective security system. Repeated
disagreement among the permanent members prevented the Security Council from reaching
agreement on a number of proposed responses, including ceasefire. Against this background, the
Tenth Emergency Special Session, which had been convened intermittently since 1997, was
resumed, and the General Assembly became one of the principal forums within the United Nations
for debate and the articulation of collective positions.

The debates during the Tenth Emergency Special Session reveal profound differences in the
political and legal positions of Member States. Yet they also show that certain basic rules of
international humanitarian law—civilian protection, the release of hostages, humanitarian access,
and the prohibition of forcible transfer—were repeatedly invoked as common legal standards for
assessing the conduct of the parties. Broad support also continued to be expressed for the
Palestinian people’s right to self-determination, increasingly linked to Palestinian statehood and
the two-State solution. The practice concerning Gaza can therefore be understood both as a site
of deep legal contestation and as a continuing process in which normative assessment has been
repeated and further specified around two principal normative axes: international humanitarian
law and the right of peoples to self-determination.

(1) Minimum Standards under International Humanitarian Law: ES-10/21 and ES-10/22
Resolution ES-10/21, adopted on 27 October 2023 by 120 votes to 14, with 45 abstentions,
constituted the General Assembly’s first major response to the renewed hostilities in Gaza. It
called, inter alia, for the protection of civilians, humanitarian access, and a humanitarian truce.

The debate revealed deep disagreement over how the attacks of 7 October should be situated
within the broader legal and political context. The United States and other States emphasized the
need expressly to condemn the Hamas attacks and the taking of hostages, whereas Palestine and

a number of other Member States objected to singling out Hamas without reference to the
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prolonged occupation and the Palestinian people’s right to self-determination.

What was contested, however, was not the validity of the basic principles of international
humanitarian law themselves. States disagreed sharply over the relationship between Israel’s right
of self-defence and the law of occupation, and over how the attacks of 7 October should legally
be related to the preceding occupation. Yet basic requirements such as the protection of civilians,
the release of hostages, and humanitarian assistance were repeatedly invoked by States.

This tendency became even clearer with Resolution ES-10/22, adopted on 12 December 2023
by 153 votes to 10, with 23 abstentions. The resolution demanded an immediate humanitarian
ceasefire, the immediate and unconditional release of all hostages, and the assurance of
humanitarian access.*

Accordingly, although no common understanding had emerged by the end of 2023 regarding
the overall assessment of the situation in Gaza, a substantial degree of normative convergence
appears to have existed around certain minimum standards of international humanitarian law
applicable to the parties.

(2) Self-Determination, Statehood, and Occupation: ES-10/23, the 2024 ICJ Advisory
Opinion, and ES-10/24
Alongside international humanitarian law, the Palestinian people’s right to self-determination
constitutes a second central normative axis in General Assembly practice concerning Gaza.

Resolution ES-10/23, adopted on 10 May 2024 by 143 votes to 9, with 25 abstentions, is
particularly significant in this respect. Under Article 4 (2) of the Charter, admission to UN
membership requires a recommendation of the Security Council. The General Assembly
nevertheless determined that Palestine was qualified for membership under Article 4 and should
be admitted to the United Nations, recommended that the Security Council reconsider the matter
favourably, and substantially expanded the participatory rights of Palestine, in its capacity as an
observer State, in the work of the General Assembly and other UN bodies.

Importantly, ES-10/23 expressly recalled the Charter principle of equal rights and self-
determination of peoples, linked the Palestinian people’s right to self-determination to the right
to an independent Palestinian State, and reaffirmed support for a two-State solution in which Israel
and Palestine would live side by side in peace and security.*

There, one can discern the General Assembly’s position linking the Palestinian people’s right

to self-determination, the establishment of an independent Palestinian State, the two-State

42 UN Doc. A/RES/ES-10/21 (27 October 2023) and A/RES/ES-10/22 (12 December 2023); see UN
Docs. A/ES-10/PV.39-41 and A/ES-10/PV.45-46, in particular the statements of the United States,
A/ES-10/PV.40, pp. 10-12; Canada, A/ES-10/PV.41, pp. 1-3; and Portugal and Hungary, A/ES-
10/PV.45, pp. 22-24.

43 See UN Doc. S/PV.9609 (18 April 2024); A/RES/ES-10/23 (10 May 2024); see also UN Docs.
A/ES-10/PV.49-50.
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solution, and Palestine’s membership in the United Nations.

This is also significant for understanding the complementary, rather than substitutive, role of
the General Assembly. In April 2024, a draft Security Council recommendation for Palestine’s
admission received the support of twelve Council members but failed because of the United States
veto. The General Assembly could not substitute for the Security Council by admitting Palestine
on its own. Yet the failure to obtain a Council recommendation did not remove the legal question
of Palestinian self-determination and statehood from the UN agenda. Instead, the Assembly
provided a forum in which Member States could continue to articulate their legal positions and
express a broader normative orientation.

The significance of the right to self-determination was further developed in the ICJ’s advisory
opinion of 19 July 2024. The Court treated the Palestinian people’s right to self-determination as
a fundamental legal standard in assessing Israel’s policies and practices in the occupied
Palestinian territory and concluded that Israel’s continued presence in the Occupied Palestinian
Territory was unlawful.

The General Assembly subsequently adopted Resolution ES-10/24 on 18 September 2024 by
124 votes to 14, with 43 abstentions. It demanded that Israel bring its unlawful presence to an end
within twelve months and called upon third States to take measures relating, inter alia, to non-
recognition and non-assistance.*

Here, a certain continuity can be observed. ES-10/23 articulated a normative orientation
linking self-determination, Palestinian statehood, and the two-State solution. The ICJ
subsequently employed self-determination as a legal standard in assessing the legality of
occupation, and the General Assembly then sought, through ES-10/24, to draw more specific legal
consequences from that judicial assessment.

The two-State solution should therefore not be understood, at least in General Assembly
practice, merely as a diplomatic compromise. It has repeatedly been framed as an institutional
and political means through which the Palestinian people’s right to self-determination may be
realized.

At the same time, the reduction in affirmative votes from 143 for ES-10/23 to 124 for ES-
10/24 is significant. Broad support for self-determination and the two-State solution did not
translate into the same degree of agreement once the discussion moved to a specified timetable
for ending the occupation and concrete obligations of third States. The pattern resembles that

observed in relation to ES-11/5 on Ukraine: relatively broad convergence may exist around a core

4 Legal Consequences arising from the Policies and Practices of Israel in the Occupied Palestinian
Territory, including East Jerusalem, Advisory Opinion of 19 July 2024, especially paras. 230-243,
259-264, 267-283 and 285; UN Doc. A/RES/ES-10/24 (18 September 2024); see also UN Docs.
A/ES-10/PV.55-56.
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primary norm, while convergence weakens as the discussion moves toward the specific legal and
institutional consequences of its violation.

(3) The Impact of Judicial Assessments
The proceedings instituted by South Africa against Israel under the Genocide Convention added
another important legal reference point to General Assembly debates concerning Gaza.

The ICJ indicated provisional measures on 26 January 2024 and subsequently issued
additional or modified measures on 28 March and 24 May. It is important to be precise about the
legal significance of these orders. At the provisional-measures stage, the Court did not determine
on the merits that genocide had occurred. Rather, it considered the rights claimed under the
Genocide Convention and the risk of irreparable prejudice and ordered measures for their
protection.®

Their significance for present purposes lies in the way in which they introduced a new judicial
reference point into existing General Assembly discussions of civilian protection and
humanitarian access. Political and humanitarian criticism of mass civilian casualties and the
deteriorating humanitarian situation could now also be connected to legal reason-giving
concerning obligations under the Genocide Convention and compliance with the ICJ’s orders.
Resolution ES-10/27, adopted in June 2025, expressly recalled those provisional measures.*®

Legal assessment concerning Gaza also extended to the obligations of third States. In
Nicaragua v. Germany, Nicaragua challenged Germany’s provision of military and other
assistance to Israel in light of obligations under the Genocide Convention and international
humanitarian law. On 30 April 2024, the ICJ found that the circumstances did not require the
indication of provisional measures.*’” The case therefore cannot be treated as having supported
General Assembly legal assessments in the same direct manner as the South Africa proceedings.

Its significance is nevertheless different. The proceedings made judicially visible the
proposition that the legal issues arising from Gaza may extend beyond the responsibility of Israel
itself to the obligations of third States providing military or other assistance. Read alongside the
questions of non-recognition and non-assistance reflected in ES-10/24, the case illustrates how
the legal obligations of third States have become increasingly prominent across different
institutional settings.

The ICC proceedings added a further dimension. On 21 November 2024, arrest warrants were

4 South Africa v. Israel, supra note 27, Provisional Measures, Order of 26 January 2024; Order of
28 March 2024; Order of 24 May 2024.

4 UN Doc. A/RES/ES-10/27 (12 June 2025), preamble (recalling the provisional measures
indicated by the ICJ on 26 January, 28 March and 24 May 2024; see also South Africa v. Israel,
supra note 27.

4T Alleged Breaches of Certain International Obligations in respect of the Occupied Palestinian
Territory (Nicaragua v. Germany), Provisional Measures, Order of 30 April 2024, paras. 14-20, 22-
26.
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issued in respect of Benjamin Netanyahu and Yoav Gallant, as well as for Hamas military
commander Mohammed Deif.** The important point for the present analysis is that assessment
under international criminal law was not confined to one side of the conflict.

In General Assembly debates, the United States, Israel, and other States emphasized the need
expressly to condemn the Hamas attacks of 7 October, while Palestine and other Member States
resisted approaches to responsibility that they considered detached from the structural context of
occupation and self-determination. The ICC proceeded according to a distinct institutional and
legal logic, assessing conduct by leaders on both the Israeli and Hamas sides through the
framework of individual criminal responsibility.

(4) ES-10/27: The Aggregation of Two Normative Assessments
Resolution ES-10/27, adopted on 12 June 2025 by 149 votes to 12, with 19 abstentions, is
particularly significant because it brought together several normative strands that had developed
through earlier practice.

The resolution demanded an immediate, unconditional, and permanent ceasefire, the release
of all hostages, humanitarian assistance, and the protection of civilians, while recalling the
provisional measures indicated by the ICJ in South Africa v. Israel. It also reaffirmed an
“unwavering commitment” to the two-State solution, treated Gaza as an integral part of the
Palestinian State, and rejected demographic or territorial changes in Gaza and the West Bank, the
forcible displacement of Palestinians, and the unlawful acquisition of Palestinian territory.

ES-10/27 therefore brought together in a single resolution two normative axes that had
previously been developed through somewhat different strands of practice: the regulation of the
ongoing hostilities through international humanitarian law, and the orientation of the future legal
and political order through self-determination and the two-State solution.

The voting pattern is also notable. ES-10/21 received 120 affirmative votes, ES-10/22
received 153, ES-10/23 received 143, and ES-10/27 received 149. Although deep disagreement
persisted regarding the broader legal characterization of the conflict, a high level of support thus
continued around a cluster of norms centred on minimum IHL standards and the Palestinian
people’s right to self-determination.

(5) UNRWA: the Legal Protection of the UN’s Own Institutional Functions
The crisis surrounding Gaza has also raised a distinct question: not simply how the conduct of the
parties should be assessed under international law, but whether the United Nations itself can
maintain its institutional functions in the face of restrictions imposed upon its activities.

The controversy concerning UNRWA is particularly important in this respect. Restrictions

imposed by Israel on UNRWA'’s activities came to be treated in the General Assembly not merely

8 ICC, Situation in the State of Palestine, warrants of arrest for Benjamin Netanyahu, Yoav Gallant
and Mohammed Diab Ibrahim Al-Masri (Deif), 21 November 2024.
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as practical problems of humanitarian relief, but as legal questions involving the obligations of
an occupying Power, the duty of a UN Member State to cooperate with the Organization, the
privileges and immunities of the United Nations, and the Palestinian people’s right to self-
determination.

By Resolution 79/232 of 19 December 2024, the General Assembly urgently requested an
advisory opinion from the ICJ concerning Israel’s obligations, as an occupying Power and as a
Member of the United Nations, in relation to the presence and activities of the United Nations,
other international organizations, and third States in and in relation to the Occupied Palestinian
Territory.

The ICJ delivered its advisory opinion on 22 October 2025. The General Assembly
subsequently adopted Resolution 80/116 on 12 December 2025 by 139 votes to 12, with 19
abstentions, welcoming the advisory opinion and incorporating into the resolution legal
obligations identified by the Court, including obligations relating to the facilitation of relief where
the population is inadequately supplied, cooperation in good faith with the United Nations, and
non-interference with humanitarian activities conducted by UN bodies, including UNRWA.#

This sequence suggests a recursive process: legal framing by the General Assembly — judicial
clarification by the ICJ — renewed collective articulation by the General Assembly. This should
not be understood as complete institutional cooperation or as evidence that legal convergence
among Member States had been achieved. The United States and Israel continued strongly to
oppose both the ICJ’s advisory opinion and the legal status attributed to UNRWA in the General
Assembly debates. Judicial clarification did not eliminate the underlying political or legal
disagreement.

What is significant, rather, is that when the functioning of the United Nations itself was placed
under practical constraint, the General Assembly retained the capacity to formulate the problem
in legal terms, request judicial clarification from the ICJ, and subsequently reincorporate that
judicial assessment into a renewed collective articulation of legal obligations.

In this respect, this sequence concerns not only the legal evaluation of the conduct of particular
States, but also the preservation of the institutional and normative foundations of the UN legal
order itself. Instead of treating interference with UN humanitarian activities merely as a political
fact, the General Assembly continued to subject that interference to legal assessment.

(6) Interim Assessment: Normative Resilience in the Gaza Practice

The practice concerning Gaza suggests that profound disagreement persists regarding the overall

49 UN Doc. A/RES/79/232 (19 December 2024); Obligations of Israel in relation to the Presence
and Activities of the United Nations, Other International Organizations and Third States in and in
relation to the Occupied Palestinian Territory, Advisory Opinion of 22 October 2025, especially
paras. 109-124, 161-162, 170-179, 216-223; UN Doc. A/RES/80/116 (12 December 2025).
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legal characterization of the conflict, while a significant degree of normative resilience can
nevertheless be identified around minimum standards of international humanitarian law and the
Palestinian people’s right to self-determination.

At the same time, normative convergence weakens as the analysis moves toward more specific
legal consequences: the timetable for ending the occupation, obligations of third States
concerning arms transfers and assistance, and individual criminal responsibility. The UNRWA
practice adds another dimension by showing efforts to protect the institutional functioning of the
United Nations itself through legal processes.

Gaza therefore presents perhaps the clearest coexistence of two apparently contradictory
conditions: the limited capacity of legal norms to control political and military reality, and the

continuing capacity of those same norms to provide standards by which that reality is assessed.

4. The Limits of Normative Resilience

The preceding analysis of Ukraine and Gaza reveals substantial differences in historical
background, applicable legal rules, the positions of Member States, and the structure of
disagreement within the Security Council. Nevertheless, both cases suggest that the process of
normative assessment within the UN legal order does not necessarily cease when the Security
Council is unable to discharge its primary responsibility effectively.

From this practice, the process of normative resilience may be analytically divided into three
elements. The first is norm articulation, in which States justify their positions through a shared
legal vocabulary. The second is norm validation, in which competing legal claims are assessed
within forums such as the General Assembly and international courts. The third is norm
reproduction, in which legal assessments previously articulated are reiterated in subsequent
resolutions, State statements, or other institutional practice. These elements do not necessarily
unfold in a linear sequence; they may overlap and recur. The framework proposed here is no more
than an analytical model emerging from the examination of the practice concerning Ukraine and
Gaza.

More importantly, this process does not arise automatically. In both Ukraine and Gaza, it
depended upon forms of institutional adaptation led by Member States. Emergency special
sessions were convened or resumed, issues were repeatedly placed before the General Assembly,
and advisory opinions were sought from the ICJ. Through the active use of institutions and
procedures already available within the Charter system, an institutional space for continuing legal
deliberation was maintained.

Institutional adaptation is therefore not itself equivalent to normative resilience, but it may
constitute one of the conditions that make such resilience possible. Security Council dysfunction

did not immediately become dysfunction of the UN legal order as a whole because other organs
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did not simply “replace” the Council. Rather, Member States converted institutional deadlock in
the Council into continuing legal deliberation in other forums, thereby enabling processes of norm
articulation, validation, and possible reproduction to continue.

Two incidents in 2026, however, raise more difficult questions about the sustainability of this
process.

The first concerns the use of force by the United States against Venezuela. Following the
military action of 3 January 2026, Venezuela notified both the Security Council and the General
Assembly, characterizing the action as a military attack by the United States. The Security Council
held an emergency meeting on 5 January. During that meeting, the Secretary-General expressly
invoked Article 2(4) of the Charter and emphasized the prohibition of the threat or use of force
and the obligation to respect the sovereignty, political independence, and territorial integrity of
States.>

Norm articulation therefore did not disappear. The prohibition of the use of force remained an
available and expressly invoked legal standard. The difficulty arose at the next stage. Member
States remained sharply divided over the legal assessment of the United States’ conduct in the
Security Council, and no collective legal assessment comparable to that formed in the Ukrainian
case emerged. Nor, at least thus far, has that disagreement been transformed into a new emergency
special session in which a broader range of Member States could engage in sustained legal
evaluation.

The second development concerns the military attacks launched by the United States and
Israel against Iran on 28 February 2026. At Iran’s request, the Security Council met in emergency
session on the same day. The Secretary-General invoked Article 2(4) of the Charter in condemning
the attacks by the United States and Israel, while also condemning subsequent Iranian attacks
against neighbouring States as violations of their sovereignty and territorial integrity.>!

The relationship between the prohibition of the use of force and self-defence was placed
directly at issue. Iran invoked Article 51 of the Charter in justification of its own military action,
while the United States likewise relied upon Article 51 in a letter dated 10 March to justify the
military operations it had begun on 28 February.’? Both sides therefore sought to locate their

conduct not outside the Charter legal order, but within the existing legal framework of self-

30" See the emergency meeting of the Security Council held on 5 January 2026 concerning the
situation in Venezuela, UN Doc. S/PV.10085, statement by the Secretary-General, p. 3.

31" See the emergency meeting of the Security Council held on 28 February 2026 at the request of
Iran, UN Doc. S/PV.10112 (28 February 2026), statement by the Secretary-General, p. 2.

32 See Letter dated 28 February 2026 from the Permanent Representative of the Islamic Republic of
Iran to the United Nations addressed to the Secretary-General and the President of the Security
Council, UN Doc. S/2026/106; Letter dated 10 March 2026 from the Permanent Representative of
the United States of America to the United Nations addressed to the President of the Security
Council, UN Doc. S/2026/161.

27



The Honourable Shigeru Oda Commemorative Lectures
129th Annual Meeting of Japanese Society of International Law, 4 September, 2026

defence. In itself, this suggests that the normative framework constituted by the prohibition of
force and self-defence has not simply disappeared.

More serious difficulties emerge, however, at the level of application. On 11 March, the
Security Council adopted Resolution 2817 by thirteen votes in favour, none against, and two
abstentions, condemning Iranian attacks against Bahrain, Kuwait, Oman, Qatar, Saudi Arabia, the
United Arab Emirates, and Jordan.? No corresponding collective legal assessment was adopted
in relation to the preceding attacks on Iran by the United States and Israel.

The problem, therefore, is not necessarily the disappearance of the prohibition of the use of
force as a norm. It lies rather in the capacity to apply the same norm consistently to the conduct
of different States and to translate the result into a collective legal assessment. Legal vocabulary
remains available, but at the stage of applying that vocabulary to concrete situations, asymmetry
and fragmentation in legal assessment appear increasingly pronounced.

Equally significant is the fact that, in neither the Venezuelan nor the Iranian situation, has
disagreement within the Security Council been transformed into sustained General Assembly
deliberation through an emergency special session, as occurred in relation to Ukraine and Gaza.
This difference demonstrates that emergency special sessions do not follow automatically from
Security Council paralysis; they ultimately depend upon political mobilization by Member States.

In the case of Ukraine, a broad coalition of Member States was formed at an early stage, while
in the case of Gaza an existing emergency special session could be resumed. No comparable
institutional mobilization has so far occurred in relation to Venezuela or Iran. This suggests that,
insofar as normative resilience depends upon the institutional activation of forums for legal
assessment, the absence of sufficient political will among Member States may make the
continuation of normative assessment itself increasingly difficult.

It would nevertheless be misleading to describe the present crisis as the complete
disappearance of international legal norms. The language of the prohibition of force, self-defence,
sovereignty, and territorial integrity continues to be invoked. What appears to be weakening is the
capacity to apply those norms consistently to particular situations and to transform competing
legal claims into a collective normative validation.

Normative resilience, in other words, is not an automatic property of the UN legal order. It
must continually be reproduced through institutional practice: through the use of available
procedures, the maintenance of forums for reason-giving, and the willingness of Member States
to subject contested conduct to collective legal assessment. The significance of institutional
adaptation may therefore lie less in overcoming Security Council dysfunction than in preventing

that dysfunction from spreading into a broader normative dysfunction of the UN legal order.

33 UN Doc. S/RES/2817 (2026); see also S/PV.10119 (11 March 2026).
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Conclusion

This paper began with the question whether the United Nations has entered a condition of
“absolute dysfunction.” Recent practice concerning Ukraine, Gaza, Venezuela, and Iran leaves
little doubt that the Security Council has, in important respects, failed to perform the role
expected of it in the maintenance of international peace and security. Yet dysfunction of the
Security Council must be distinguished from dysfunction of the UN legal order as a whole.

The analysis has shown that, even as centralized enforcement through the Security Council
has become increasingly difficult, functions relating to legal assessment and accountability have
continued in more dispersed forms through the General Assembly and other UN organs,
international courts, Member States, and institutions outside the United Nations. These
mechanisms do not substitute for the Security Council. They nevertheless provide institutional
conditions in which legal deliberation can continue and collective legal assessments may still be
formed. This is the phenomenon described in this paper as institutional adaptation.

At the same time, the practice concerning Ukraine and Gaza suggests that core legal
norms—including the prohibition of the use of force, territorial integrity, self-determination, and
international humanitarian law—may continue to operate as common standards for assessing
State conduct despite serious violations. Normative resilience, in this sense, does not describe a
condition in which norms are complied with. It refers instead to the capacity of legal norms to
remain authoritative standards of assessment even after violations occur, and to the continuation
of deliberation over their meaning and application.

This resilience, however, should not be overstated. Recent practice concerning Venezuela
and Iran suggests that legal vocabulary may remain intact while the capacity to apply it
consistently to concrete situations and translate it into collective legal assessment becomes
weaker. The conclusion of this paper is therefore neither that the United Nations “still works”
nor that it “has already collapsed.” The more difficult question is whether, against the
background of continuing limitations on the Security Council, Member States can maintain
spaces for legal deliberation through institutional adaptation and continue to reproduce core
norms as standards for assessing State conduct.

The contemporary crisis of the United Nations should therefore be understood not so much as
the end of international law as a crisis in the institutional and normative conditions necessary to
sustain the UN legal order. The analysis in this paper suggests that neither institutional adaptation
nor normative resilience is automatically generated by existing institutions. Both depend upon
continuing political and legal practice by Member States.

The further challenge, therefore, is not simply to call upon Member States to demonstrate

political will, but to consider how the institutional conditions capable of generating and sustaining
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that will can be strengthened. One possible direction is to further institutionalize—and, where
appropriate, automate—yprocedures that connect political deadlock in the Security Council with
deliberation in the General Assembly, as the Veto Initiative has begun to do. The purpose would
not be formally to expand the legal powers of the General Assembly, but to strengthen its
institutional capacity to sustain legal deliberation and public reason-giving.

A second direction is to reinforce the broader environment in which demands for legal
justification can continue to be made. The General Assembly, international courts, other
international organizations, civil society, and other non-State actors may all contribute, in
different ways, to sustaining pressure on States to explain and defend their conduct in legal terms.
The resilience of the UN legal order may ultimately depend not only upon the continued existence
of legal rules and institutions, but also upon the capacity of such actors to keep demands for legal

justification alive even where political incentives for collective action are weak.
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